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ASSIGNMENT 
By Fred. S. Knight 


While the purpose of the socalled “Facility of Payment Clause” is 
to make easy the payment of the proceeds of industrial policies, many 
questions arise as to whether proper payment has been made under such 
clause. The recent decision of the District Court of Appeals of California 
in Beaumond et al. v. Prudential Insurance Co. of America, 43 Pacific 
(2d) 820; 85 Insurance Law Journal, 460, was to the effect that the 
designation of a person in a form procured from the company as the party 
to whom payment should be made on the death of the insured constituted 
a valid assignment of the policy proceeds and that the person so designated 
was entitled to recover from the insurer although payment had already 
been made to the administrator of the assured. 

Two policies were issued on the life of one Egnacio Glory, a Filipino. 
A provision of each policy was that it was payable “to the executors or 
administrators of the insured immediately upon receipt of due proof of 
the prior death of the insured during the continuance of this policy, unless 
payment be made under the provisions of the next succeeding paragraph.” 
Such succeeding paragraph was the so called “Facility of Payment 
Clause”. Thereafter the insured took plaintiff Adelaide Beaumond to 
the office of the company and told its agent there that he wanted to make 
her the beneficiary of his life insurance. The agent handed the insured 
two blanks which he signed in the presence of the agent and Miss Beau- 
mond. These blanks provided that the insured thereby requested and 
authorized the company in the event of his death prior to the death of 
the person thereinafter named, to pay the amount of the benefits specified 
in the policy to Adelaide Beaumond, his friend. Another provision of 
the form was that it was mutually agreed and understood that nothing 
therein was to vary in any manner any of the provisions, agreements or 
conditions contained in the policy and the application therefor especially 
the provision in the policy that the company might make any payments 
provided for in the policy to any relative by blood or connection by mar- 
riage of the insured or to any person appearing to the company to be 
equitably entitled thereto, anything therein to the contrary notwithstand- 
ing. After the death of the insured Adelaide Beaumond made claim to the 
proceeds of the policy but the company denied her claim and paid the 





amount due on the policy to the public administrator as administrator of 
the estate of the insured. 

On appeal the California District Court of Appeal held that while 
the forms furnished by the agent and signed by the insured in his presence 
were ineffectual to change the beneficiary, they were sufficient as assign- 
ments of the policies and that therefore the judgment of non-suit granted 
by the Trial Court must be reversed. There is little doubt that the fact 
that the form was furnished by the agent and that he witnessed the execu- 
tion of the instrument was the determining factor in the case. 


IMPERSONATION 


The defense of insured is available although the contestable 
period provided for in the policy has expired, where the supposed insured’s 
name was signed by another who also took the physical examination. 
Such in effect was the decision of the Supreme Court of Pennsylvania 
in Ludwinska v. John Hancock Mutual Life Insurance Co., 178 Atlantic 
28; 85 Insurance Law Journal 538. 

An application for an industrial life insurance policy was made by 
one Bertha Ludwinska and her mother named as beneficiary. Bertha 
signed the application “Victoria Ludwinska” and took the physical exam- 
ination for Victoria. ‘The policy was delivered to the applicant. Victoria, 
who was the applicant’s sister was at the time of the application confined 
in an asylum as an imbecile and had been so confined for four and a half 
years. When issued the policy contained a two-year incontestable clause. 
Victoria died more than two years after the policy had been issued and 
delivered to Bertha. Suit was brought by the beneficiary to recover on 
the policy. Defendant insurer denied the existence of any contract of 
insurance and alleged fraudulent substitution and impersonation. While 
plaintiff's motion for judgment for want of sufficient affidavit of defense 
was denied, the Superior Court on appeal reversed the order and directed 
a judgment for the plaintiff beneficiary for the full amount of the policy. 

In reversing the judgment of the Superior Court the Supreme Court 
of Pennsylvania stated that in insurance policies, as well as other con- 
tracts, there must be some point where the minds of the parties meet and 
that there must be identified parties to the contract. While a contract 
might be induced by fraud or by active misrepresentation of material facts 
by one of the parties, before such fraud or misrepresentation comes into 
play, there must be a relationship between two or more identified parties 
who are negotiating the terms of the contract. The court also stated that 
to secure a policy there must be an offer or application by one capable of 
making it and that without this neither the incontestable clause contained 
in the policy nor the policy itself have any life. The court held that where 
one contracts with an individual face to face and intends to contract with 
the person before him, such contract is made with that particular person, 
regardless of the name he may assume and regardless of whether such 
assumed name is actually the name of a living person with whom the other 
party was under the impression he was contracting. Under the allega- 
tions of the affidavit of defense the company never made a contract on 
the life of Victoria but what it did was to insure Bertha, the applicant if 
it insured anyone. 





Mutual Life Ins. Co. v. Garner 


MUTUAL LIFE INS. CO. v. GARNER. No. 7437. 
Circuit Court of Appeals, Fifth Circuit. Feb. 13, 1935. 
75 Federal Reporter (2d) 384. 


INSURANCE. 

Evidence in action on life insurance policies for double indemnity held suffi- 
cient to take to jury question whether insured’s death resulted from accident 
rather than suicide. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Appeal from the District Court of the United States for the Southern District 
of Florida; Alexander Akerman, Judge. 

Action by Laura F. Garner against the Mutual Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Geo. P. Raney, of Tampa, Fla., for appellant. 

Jim C. Clements, of Fort Myers, Fla., and G. L. Reeves, of Tampa, Fla., for 
appellee. 

Before Bryan, Foster, and Hutcheson, Circuit Judges. 

Bryan, Circuit Judge. 


This is an action on four policies of life insurance which bind the insurance 
company to pay an aggregate of $15,000 upon proof of the death of the insured, 
James F. Garner, and an additional $15,000, called double indemnity, upon proof 
that his death resulted from bodily injury effected solely through external, violent, 
and accidental means. The insured died on January 20, 1932, of a gunshot wound. 
His widow, the beneficiary named in the policies, sued to collect the double 
indemnity, claiming that death was accidental. The insurance company, relied on the 
defense of suicide. The trial resulted in a verdict and judgment for the plaintiff. 
The defendant appeals on the sole ground that the trial court erred in denying its 
motion for a directed verdict. 

The death of the insured occurred in the dining room of his home, while 
apparently he was engaged in cleaning his guns. A load of No. 8 shot from a 
20-guage Remington automatic shotgun entered the front left side of his body 
about three inches from the navel and some five inches below the apex of the 
heart, ranging upward. The wound showed no powder burns and was about an 
inch in diameter. Garner’s height was six feet, and the gun 45 inches in length, 
with an open bore five-eighths of an inch in diameter. His wife and ten year old 
son, who were the only other occupants of the house, upon hearing the report of 
the gun, rushed from the back porch into the dining room where they saw the 
insured still standing, although he fell almost immediately afterwards and died 
within a few minutes without speaking. After he fell the Remington shotgun was 
at his feet, the discharged shell to his right, a loaded shell in the barrel, but none 
in the magazine. A jointed ramrod was on the floor near his right hand; it had 
no attachment on it for cleaning the gun, but soiled wads of paper and rags were 
on the floor, or the mantelpiece, or the dining room ‘table. Immediately before 
receiving his fatal wound the insured had been cleaning another shotgun and a 
rifle, and his son had just stepped out of the dining room onto the back porch 
where his mother was. The plaintiff accounted for the gun being loaded by testify- 
ing that two days before she had been hunting with her husband, and that on his 
way home he left two loaded shells in the gun which had not been taken out. 
There was testimony to the effect that the insured was preparing to go hunting 
with a companion on the afternoon of the same day, and that he habitually 
cleaned the barrels of his guns without removing the barrel from the stock by 
pushing paper wads through the barrel with a ramrod. There was some apparent 
though little real conflict in the evidence as to whether a Remington shotgun would 
go off unless the trigger were pulled. The evidence as a whole tended to show 
that such a gun, when cleaned and in good condition, could only be fired by press- 
ing the trigger with the safety off, but that it was liable to explode a shell in the 
barrel upon being slightly jarred even with the safety on, if foreign matter, such 
as burnt powder or grains of sand should get into the mechanism that controls 
the hammer. 


At the time of his death the insured was and for 15 years had been clerk of 
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the circuit court for Lee County, Fla., and intended to become a candidate in the 
general primary election of June, 1932, for another four-year term. As such clerk 
he was ex officio clerk to the board of county commissioners, and had been 
allowed by that board $17,000 as salary in the latter capacity during the years 
1925 to 1930, inclusive. Upon an audit by the state auditing department through 
1929, Garner’s accounts had all been approved; but according to a later audit 
which included the year 1930 no deduction was allowed on account of salary as 
clerk to the board of county commissioners, and Garner was reported to be short 
in his accounts as clerk of the circuit court in the sum of $25,000. If the salary 
he received from the board be deducted, the shortage claimed would still be $8,000, 
of which, however, only $114.69 accrued prior to 1930. A copy of the auditor’s 
report was mailed to and received by Garner in October of that year, and it was 
his duty as clerk to record it, but he did not do so, and denied to the chairman 
of the board that he had received it. The chairman requested and received a copy 
from the auditing department, and on January 8, 1932, the board passed a resolu- 
tion requiring Garner to appear before it on January 20 and explain his alleged 
shortage. Garner had taken the position that he was entitled to the salary he had 
received from the board of county commissioners, although after his death a 
similar contention was rejected by the Supreme Court. Orange County v. Robin- 
son, 110 Fla. 318, 149 So. 19. He had also undertaken to explain his failure to 
record the auditor’s report, and his denial of having received it, by saying that he 
wauted an opportunity to check it over and to show that the claim of shortage as 
to the balance of $8,000 was unfounded. It had become publicly known by news- 
paper report and otherwise that Garner had received the auditor’s report, and that 
his statement to the contrary was not true. On the morning of January 20, the 
day of his death, and the day he was to appear before the board, he had read 
the morning paper which contained an article about the board meeting, and its 
object. Garner had not been threatened with criminal prosecution. Whether he was 
financially able to make good the alleged shortage does not appear. In support of 
its theory of suicide, defendant points to Garner’s alleged shortage, to his false 
statement concerning receipt of the auditor’s report, and to the effect both would 
have upon public sentiment. As against this, there was evidence for plaintiff that 
the insured did not appear to be worried either about the claim of shortage, which 
he seemed to be confident he would be able to refute, or about the publicity that 
had been given to his conduct concerning the auditor’s report; that he was of a 
happy, cheerful disposition, devoted to his family, had slept well the night before, 
and appeared to be perfectly normal in every way on the morning of his death. 


In our opinion, the circumstances attending the death of the insured were 
such as to authorize the jury as reasonable men to reject the theory of suicide 
and to accept that of accident. It is undisputed that the insured at the moment of 
his death had just completed cleaning two of his guns and apparently had picked 
up the third gun with the intention of cleaning it. There was substantial evidence 
to support the conclusions that the gun with which he was killed had been loaded 
several days before and had remained loaded up to the time when he took hold of 
it; and that if subjected to a jar that gun would go off without pressure upon the 
trigger. It is a fair inference also that Garner thought the gun was not loaded. 
The absence of powder burns and the size of the wound seem to indicate that the 
muzzle was held not against or within a few inches of, but some two feet or 
more away from, Garner’s body as the gun was fired. If this is what happened, the 
jury may well have found that Garner’s death was caused by accident rather than 
by suicide. Defendant lays great stress on the circumstances that the ramrod was 
found on the floor by Garner’s body and near his right hand, and that it had no 
attachment for cleaning or swabbing out the gun barrel. But the ramrod might 
have been on the floor when the gun went off, or if Garner had it in his hand, it 
does not follow that he used it to push against the trigger, since he could have 
had it for the purpose of swabbing out the barrel with paper wads, and therefore 
would have had no use for an attachment. It was within the province of the jury 
to find, with the aid of the presumption against suicide, that Garner was not 
sufficiently influenced by the alleged shortage in his accounts and the unfavorable 
publicity resulting from his conduct with reference to the auditor’s report, to 
induce him to commit suicide, in view of testimony for the plaintiff tending to 
show that he did not appear to be worried or to take very seriously the charges 
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against him. On the whole, we conclude that the case was one for the jury and 
not for the court to decide. 
The judgment is affirmed. 


TATUM v. GUARDIAN LIFE INS. CO. No. 218. 
Circuit Court of Appeals, Second Circuit. Feb. 4, 1935. 
75 Federal Reporter (2d) 476. 
1. INSURANCE. 


Upon reinstatement, lapsed life policy is considered as though it had been 
issued anew on day that insured’s application for reinstatement was approved. 
(For other cases, see Insurance, Dec. Dig. § 365[1].) 
2. INSURANCE. 


Year within which suicide barred liability on life policy held not to date 
from reinstatement of policy, but reinstated policy referred pro tanto to date of 
original policy, since “reinstate” presupposes not new contract, but revival of old. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

Appeal from the District Court of the United States for the Southern District 
of New York. 

Action by Myrtle Roberta Tatum against the Guardian Life Insurance Com- 


pany to recover upon a life insurance policy. From an adverse judgment, defend- 
ant appeals. 


Affirmed. 

Holm, Whitlock & Scarff, of New York City (Victor E. Whitlock, of New 
York City, of counsel), for appellant. 

House, Holthusen & McCloskey, of New York City (Victor House and 
Spencer Pinkham, both of New York City, of counsel), for appellee. 

Before Manton L. Hand, and Swan, Circuit Judges. 

L. Hann, Circuit Judge. 

The plaintiff, the beneficiary of a “double indemnity” life insurance policy, 
sued for the full amount, made up, as to one-half, of ordinary life insurance; as 
to the other, of insurance against death by accident. As a defence to the action for 
the first half the insurer alleged that the insured had allowed the policy to lapse 
by default for thirty days in the payment of a premium, due January 5, 1933. That 
on February 8, 1933, he applied to have the policy reinstated, and for an extension 
of time within which to pay arrears until March 5, 1933. That this application the 
insurer approved on February fourteenth, but the insured without paying the pre- 
mium in full killed himself on March 2, 1933. The relevant clause of the policy 
read as follows: “If the Insured shall within one year from the date hereof,” 
December 6, 1926, “commit suicide * * * the liability of the Company shall be 
limited,” etc. The policy, as required by statute (section 101, subd. 10, N. Y. 
Insurance Law), gave the insured three years within which he could reinstate it 
“upon evidence satisfactory to the Company * * * as to the insurability of the 
person upon whose life this policy was issued, (Insured), and upon payment of 
the arrears of premiums” with interest. The defendant argued that the year within 
which suicide barred the right should date from the reinstatement, but the judge 
thought otherwise and gave judgment for the plaintiff on her motion on the plead- 
ings. The defendant appealed. 

[1, 2] Were we free to decide the point as res nova, we should say that the 
reinstatement of a lapsed policy is not a new contract at all, when the insured can 
revive it merely by satisfying the company of his insurability and by paying the 
arrears. Those are the conditions upon what by the lapse has become a conditional 
obligation; but which is still an obligation from which the insurer cannot with- 
draw at will, being bound to approve if he is in fact satisfied. We should not be 
disposed therefore to go along with International Ins. Co. v. Mowbray, 22 F.(2d) 
952 (C. C. A. 7). As in other similar situations satisfaction is a question of fact, 
which, once proved, makes the obligation absolute. Goltra v. Weeks, 271 U. S. 536, 
46 S. Ct. 613, 70 L. Ed. 1074; Saalfield v. U. S., 246 U. S. 610, 38 S. Ct. 397, 62 
L. Ed. 895, Ann. Cas. 1918E, 1; Thompson-Starrett Co. v. La Belle Iron Works, 
17 F.62d) 536 (C. C. A. 2). The insurer’s approval is only an admission of satis- 
faction with which the insured might dispense if the insurer refused it, when in 
fact satisfied; he might even compel the reissuance of the policy by specific per- 
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formance. Mutual Life Co. v. Lovejoy, 203 Ala. 452, 456, 83 So. 591 (semble). 
In that view of course the policy, when reinstated, remains what it was before; 
its terms cannot be read as though it had its inception at the time of reinstate- 
ment; and those cases which allow the insurer to contest the reinstatement for a 
fraud occurring after the policy has become incontestable, are only instances 
where the insured has never in fact fulfilled the prescribed conditions. Though he 
has procured an admission from the insurer, the fraud in its procurement destroys 
its evidential force. Cases like Teeter v. United States Life Ins. Ass’n, 159 N. Y. 
411, 54 N. E. 72, holding that the reinstated policy again becomes incontestable 
when the original period has elapsed after reinstatement, may possibly accord 
with this view; but if so, it must be confessed it is only by a considerable wrench 
of the language. 

However, the great weight of authority is flatly against our analysis of the 
situation. Wastun v. Lincoln Nat. L. I. Co., 12 F.(2d) 422 (C. C. A. 8); Inter- 
national L. I. Co. v. Mowbray (C. C. A.) 22 F.(2d) 952, supra; Lincoln Nat. L. 
I. Co. v. Hammer, 41 F.(2d) 12 (C. C. A. 8); N. Y. Life Ins. Co. v. Seymour, 
45 FB (2d) 47, 73 A: lL. R. 1523 CC.C.. A. 6) State Lite ins Co. v. Spencer; 62 
F.(2d) 640 (C. C. A. 5); Broughton v. Equitable L. A. Soc., 71 F.(2d) 821 
(C. C.. A. 5); Teeter v.. United L. I... Ass'n, 159 N.Y. 411; 54 N.. BE. 72; supra; 
Pac. Mut. Ins. Co. v. Galbraith, 115 Tenn. 471, 91 S. W. 204, 112 Am. St. Rep. 
862. Great Western L. I. Co. v. Snavely, 206.F. 20, 46 L. R. A. (N. S.) 1056 
(C. C. A. 9); and McCormack v. Security Mut. L. Ins. Co., 220 N. Y. 447, 458, 
116 N. E. 74, treat the question as open. Attna Life Ins. Co. v. Dunken, 266 U. S. 
389, 45 S. Ct. 129, 69 L. Ed. 342, certainly favors our theory, but the situation 
was very different, and we hesitate to take it as overruling so much authority. 
Since our view seems to be affirmatively borne out only by Lindsey v. Western 
M. A. Soc., 84 Iowa, 734, 50 N. W. 29, and Mutual L. I. Co. v. Lovejoy, 203 
Ala. 452, 83 So. 591, supra, we feel bound to yield to the preponderant opinion. 
3ut although we are therefore to consider the policy as though it had been issued 
anew on February 14, 1933, it by no means follows that in construing it we must 
read it as though it spoke throughout from that date. By its very terms the policy 
is “reinstated”; the parties have thus chosen a word which presupposes, not a 
new contract, but the revival of an old one. The insured must pay not a single 
premium, but all arrears; and thereafter only at the old rate, however many years 
have passed. All benefits—e. g., the surrender and loan value, term and paid-up 
insurance—go again into force as of the original date; they do not begin anew. 
Moreover, in the case at bar the defence of suicide was limited to one year from 
“the date hereof”; that is, the date upon the policy. In several cases the insurer 
has been held strictly to this when it varied from the date of actual inception. 
Mutual L. I. Co. v. Hurni Packing Co., 280 F. 18 (C. C. A. 8); Meridian L. I. 
Co. v. Milan, 172 Ky. 75, 188 S. W. 879, L. R. A. 1917B, 103; Anderson v. 
Mutual L. I. Co., 164 Cal. 712, 130 P. 726, Ann. Cas. 1914B, 903. Perhaps too the 
contrast between that phrase in the policy at bar and “the date of issue” in the 
incontestability clause, may be taken as some indication of a change of intent. 
Judged textually therefore, there is very good reason for holding that the clause 
speaks from the original date. It is of course true that our interpretation exposes 
the insurer to a risk which it would otherwise escape. An insured who had let a 
policy lapse might at any time within three years conceive the notion of getting 
it reinstated and then killing himself. Nevertheless we are disposed to hold that 
even on the theory of a new contract, which we should not ourselves have adopted, 
the reinstated policy is to be referred pro tanto to the date of the original; at 
least that the insurer who prepared the instrument must bear the doubts, so far 
as there are any. In the only decisions in which the point has arisen this has been 
the result. Business Men’s Assurance Co. v. Scott, 17 F.(2d) 4 (C. C. A. 8); 
Mutual L. I. Co. v. Lovejoy, 201 Ala. 337, 78 So. 299, L. R. A. 1918D, 860; Id., 
203 Ala. 452, 83 So. 591. 


Those cases which allow the insured to prove fraud in procuring the rein- 
statement though the period of incontestability has passed, do not indeed fall in 
so easily with the accepted view as with our own. They may nevertheless be made 
to fit with it. Though the new contract be a reissue of the policy as of the date 
of the renewal, it would force beyond all reason the meaning of the incontesta- 
bility clause to say that it barred a fraud which did not even exist when the policy 
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became incontestable. The clause is one of limitation, not a license forever to cheat 
the insurer; unless construed in that preposterous way it must be an exception 
to the general principle that the policy as reinstated speaks from its old date. It 
may be the only exception; at least the suicide clause is not one. 

Judgment affirmed. 


HESSELBERG et al. v. AZATNA LIFE INS. CO. No. 9997. 
Circuit Court of Appeals, Eighth Circuit. Feb. 1, 1935. 
75 Federal Reporter (2d) 490. 
1. INSURANCE. 


Statute providing that insurance solicitor should be deemed insurer’s agent 
did not apply to independent insurance broker (Mo. St. Ann. §§ 5733, 5904, pp. 
4380, 4503). 

(For other cases, see Insurance, Dec. Dig. § 73.) 

2. INSURANCE. 

Generally, insurance broker is, in absence of special facts and circumstances, 
agent of insured and not of insurer. 

(For other cases, see Insurance, Dec. Dig. § 73.) 

3. INSURANCE. 

Insurance broker’s knowledge that applicant for life insurance had suffered 
an injury, contrary to representation made in application, could not be imputed to 
insurer suing to cancel policy. 

*(For other cases, see Insurance, Dec. Dig. § 95.) 

4, INSURANCE. ; : 

That insured did not read application containing misrepresentation that insured 
had not consulted physician or suffered from any injury held no defense to 
insurer’s suit to cancel policy. 

(For other cases, see Insurance, Dec. Dig. § 247.) 

5. INSURANCE. 

Statute providing that no misrepresentation in obtaining life policy should be 
material or render policy void unless matter misrepresented should have contrib- 
uted to contingency or event on which policy was to become due and payable held 
inapplicable to insurer’s suit to cancel policy for false representations (Mo. St. 
Ann. § 5732, p. 4373). 

(For other cases, see Insurance, Dec. Dig. § 247.) 

7. INSURANCE. s ; 

Misrepresentation that applicant for life policy had not consulted physician or 
suffered from any injury held material as respects insurer’s right to cancel policy. 

(For other cases, see Insurance, Dec. Dig. § 247.) 

8 INSURANCE. f , 

_ General rule in federal jurisdictions is that statements in application for life 
insurance as to prior illness and consultations with physicians are material as 
matter of law. 

(For other cases, see Insurance, Dec. Dig. §§ 291[1], 292.) 

9. INSURANCE. ; ’ 

Life policy may be canceled for material misrepresentation by applicant, irre- 
spective of applicant’s good faith or ignorance of the facts. 

(For other cases, see Insurance, Dec. Dig. § 247.) 

10. INSURANCE. : 7 

_ That life policy in twice amount applied for was issued held no defense to 
insurer’s subsequent suit to cancel policy for misrepresentations contained in 
application. 5 

(For other cases, see Insurance, Dec. Dig. § 247.) : 
ll. INSURANCE. ; . hats ; 

_ Insurer is entitled to reasonable period for investigation upon learning that 
insured’s representation in application that he had consulted no physician and had 
suffered from no injury was false. 

(For other cases, see Insurance, Dec. Dig. § 247.) 
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12. INSURANCE. 

Insurer was not estopped to maintain suit to cancel life policy, where falsity 
of insured’s representation that he had consulted no pfysician and had suffered 
from no injury was learned on June 20, 1932, investigation was completed in 
August, premiums and interest were tendered back in September, and suit to can- 
cel policy was filed in November of same year. 

(For other cases, see Insurance, Dec. Dig. § 247.) 

Appeal from the District Court of the United States for the Eastern District 
of Missouri; Charles B. Davis, Judge. 

Suit by the AXtna Life Insurance Company against Dan C. Hesselberg and 
Jennie Hesselberg. From a decree for plaintiff, defendants appeal. 

Affirmed. 

Clem F. Storckman and P. H. Cullen, both of St. Louis, Mo. (Joseph N. 
Hassett and Ernest E. Baker, both of St. Louis, Mo., on the brief), for appellants. 

James C. Jones, Jr., of St. Louis, Mo. (James C. Jones, Frank Y. Gladney, 
Sullivan, Reeder & Finley, and Jones, Hocker, Gladney & Jones, all of St. Louis, 
Mo., on the brief), for appellee. 

Before Stone, Gardner, and Van Valkenburgh, Circuit Judges. 

VAN VALKENBURGH, Circuit Judge. 

On or about March 4, 1931, appellee issued its policy No. 892,228, dated Janu- 
ary 6, 1931, upon the life of appellant Dan C. Hesselberg, in which it agreed to 
pay to appellant Jennie Hesselberg, beneficiary, the sum of $10,000 upon the death 
of the insured. This policy agreement was subject to the terms and conditions 
therein contained, and was issued in consideration of the statements and represen- 
tations contained in the written application of the insured for said policy, which 
application was attached to and made a part of the policy. The policy by its 
terms was incontestable after being in force for two years from its date of issue 
during the life of the insured, except for nonpayment of premiums. The medical 
part of said application was signed and executed by the insured on February 24, 
1931. In that application appellant Dan C. Hesselberg stated in answer to the ques- 
tions propounded therein that he had not consulted a physician, specialist, or other 
practitioner for, or suffered from, any injury. The insured had sustained an 
injury in an automobile accident on the 16th day of February, 1931, and had, on 
two occasions prior to his application for this policy, to wit, on February 18, 1931, 
and on February 22, 1931, consulted and been treated by a physician for the 
injuries sustained by him in said accident; February 18, 1931, he had employed 
counsel to institute a suit to recover damages for such injuries. Appellee, after 
being advised of the facts and of the falsity of the representations made on 
November 23, 1932, tendered and paid into court the amount of the premiums, 
with interest, paid on said policy, and brought suit for cancellation, joining the 
insured and beneficiary as defendants. The trial court, finding the facts substan- 
tially as above stated, found further that the aforesaid statements and representa- 
tions made by the insured in his application were false and knowingly untrue, and 
that knowledge thereof had not been brought home to appellee nor its authorized 
agents until long after the issuance of the policy. It concluded, as a matter of 
law, under the facts found by it, that appellee was entitled to a rescission and 
cancellation of the policy, and so decreed. This appeal followed. 

February 16, 1931, appellant Dan C. Hesselberg, while traveling in his auto- 
mobile, was struck from behind by a truck driven by an employee of the Beatrice 
Creamery Company. He suffered an injury to his right hand, and testifies that he 
also “received a sprain to his right side and neck right behind his right ear.” Two 
days later he consulted his physician, who told him after examination that his 
injuries were of a light nature and would probably wear off after a few days. 
He had three accident policies then in force, but was advised by his physician to 
make no claim at that time. The physician saw him again professionally on Febru- 
ary 22d and 27th and on March 2nd and 6th, all in 1931. These visits were occa- 
sioned by the fact that he continued to have pain in his back, right arm, and neck. 
After his first visit to his physician, he saw the manager of the Beatrice Creamery 
Company, and demanded settlement for the damage to his car and for his doctor’s 
bill. He was told to get a lawyer if he wanted to recover for his damage. Febru- 
ary 18th he authorized his attorney to bring suit against the Creamery Company 
for damages to his automobile and for his injuries. The suit was filed March 18, 





Life | Hesselberg et al. v. AStna Life Ins. Co. 433 


1931, for damages laid at $7,500. The damage to the automobile was comparatively 
slight. 

~ February 24, 1931, he went to the offices of the Crane Insurance Agency in 
connection with certain bills for repairs upon his automobile. He carried collision 
insurance through that agency. While there one Peter Hughes, an insurance broker 
with an office in the Crane Agency, came in. It appears that Hughes had thereto- 
fore been urging Hesselberg to take out a $5,000 policy, and had ascertained that 
such a policy could be issued by appellee herein. He persuaded Hesselberg to 
accompany him to the A®tna office, where the application was made. The policy 
was dated back to January 6, 1931, to give Hesselberg the benefit of the lesser 
premium due to his lower age at that date. It was written for $10,000 instead of 
$5,000, because the insured wished to make monthly premium payments, and this 
privilege required a policy for the larger amount. The policy, when issued, was 
delivered to Dan Hesselberg’s brother, and, when the insured learned of the change 
in amount, together with some incidental increase in premium, he objected and 
took steps toward cancellation. The matter was, however, adjusted, and the policy 
was continued in force. This incident was stressed in brief and argument as bear- 
ing upon the good faith and “clean hands” of appellee, but we do not perceive 
that it has any substantial bearing upon the merits of this controversy. 

Hesselberg continued his work, which appears to have been that of a traveling 
salesman. He had pains in his head and saw a doctor in June or July, 1931, and 
again in January, 1932. In March, 1932, an examination at Barnes Hospital in St. 
Louis disclosed a dislocation of the first cervical vertebra and a compression frac- 
‘ture of the body of the fifth vertebra of the neck. Upon discovery of the serious- 
ness of the injuries, Hesselberg’s petition against the Creamery Company was 
amended and the prayer for damages was increased. He subsequently recovered 
judgment in the sum of $25,000. 

The policy of insurance in controversy contained a clause which insured 
against permanent total disability; the insurer in such event agreeing to pay $100 
per month and to waive premiums during the continuance of such disability. Claim 
was first made by Hesselberg against appellee under this clause June 20, 1932. It 
is conceded that appellee learned of the fact upon which it seeks cancellation on 
June 23, 1932. Its investigation was completed in August, the premiums were 
tendered back in September, and this suit was filed in November. 

On this appeal the points specified to be argued reduce themselves substantially 
to the following: 

(1) Where the insurer or its agent knew that the applicant had visited a 
doctor, and knew about the state of his health when the application was taken and 
the contract was made, the policy cannot be canceled on the ground that the 
application contains misstatements with respect to such matters. 

(2) The policy cannot be canceled unless it is proved that the matter misrepre- 
sented was material to the risk. 

(3) Mere falsity of statements is not sufficient. The applicant must have had 
knowledge of their falsity and have acted in bad faith. 

(4) Appellee does not come into equity with clean hands and should be denied 
reliet. 

These contentions of appellants as applied to the facts in the case will be 
considered in that order. 

[1-4] 1. Dan Hesselberg testified that he acquainted the-agents of appellee with 
the circumstances of his accident and the nature of his injuries. The testimony 
of the broker Hughes tends to support appellant to the extent that an accident of 
some sort was mentioned. Both Paradise, agency supervisor of appellee, and 
Dr. Claridge, the medical examiner, testified that they were not so advised nor 
informed. The court found this issue of fact in favor of appellee, and in the 
record no reason is shown why this finding should be disturbed. Appellants, 
however, contend that the knowledge of the broker Hughes should be imputed 
to appellee, citing the following language from section 5733, R. S. Mo. 1929 (Mo. 
St. Ann. § 5733, p. 4380): “Any person who shall solicit an application for insur- 
ance upon the life of another shall, in any controversy between the assured or his 
beneficiary and the company issuing any policy upon such application, be regarded 
as the agent of the company and not the agent of the assured.” 

This section clearly has no application to Hughes, who was confessedly a 
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broker and not the agent of appellee. His status is defined by section 5904, R. S. 
Mo. 1929 (Mo. St. Ann. § 5904, p. 4503), which provides that: “Whoever, for 
compensation, acts or aids in any manner in negotiating contracts of insurance 
* * * for any person other than himself, and not being the appointed agent or 
officer of the company in which such insurance or reinsurance is effected, shall 
be deemed an insurance broker.” 

Such person is forbidden to act without first having obtained a certificate of 
authority or broker’s license. Generally speaking, an insurance broker is the agent 
of the assured, and not the agent of the insurer. Pringle v. AXtna Life Ins. Co., 
123 Mo. App. 710, 101 S. W. 130, 131; Edwards v. Home Insurance Co., 100 Mo. 
App. 695, 73 S. W. 881; United Firemen’s Insurance Co. v. Thomas (C. C. A. 7) 
92 F. 127, 47 L. R. A. 450; International Paper Co. v. General Fire Assur. Co. 
(CauCs Ay 2) 263: F363: 

If a broker is ever the agent of the insurer, it is because of some special 
condition or circumstance in the particular case. Pringle v. Life Insurance Co., 
supra, quoting from a New York case [Allen v. German-American Ins. Co., 123 
N. Y. 6, 25 N. E. 309] as follows: “A mere insurance broker cannot be converted 
into an agent of the insurance company, without evidence of some action on the 
part of the company, or of facts, from which a general authority to represent it 
might be fairly inferred.” 

No such evidence, facts, special condition, or circumstances are here present, 
and whatever knowledge Hughes may have had cannot be imputed to appellee. 
Hesselberg testifies that he did not read the application and did not know that it 
contained the questions and answers complained of. He signed it, however, and 
cannot be heard to disclaim its contents. This point must be ruled against 
appellants. Perkins v. Prudential Insurance Co. (C. C. A. 7) 69 F.(2d) 218. 

[5-8] 2. In support of their contention under this heading, counsel cite section 
5732, R. S. Mo. 1929 (Mo. St. Ann. § 5732, p. 4373), which reads thus: 
“Misrepresentation—No misrepresentation made in obtaining or securing a policy 
of insurance on the life or lives of any person or persons, citizens of this state, 
shall be deemed material, or render the policy void, unless the matter misrepre- 
sented shall have actually contributed to the contingency or event on which the 
policy is to become due and payable, and whether it so contributed in any case 
shall be a question for the jury.” 

This section of the Missouri Statutes does not condition an action in equity 
brought during the life of the insured to annul a contract of insurance obtained 
by false representations made by the insured which would tend to make the risk 
assumed by the company less hazardous than the true facts would indicate. 
Schuermann v. Union Central Life Insurance Co., 165 Mo. 641, 65 S. W. 723; 
nor do state laws “ordinarily constitute a rule of decision binding on federal 
courts of equity,” Brill v. W. B. Foshay Co. (C. C. A. 8) 65 F.(2d) 420, 424. 
The representations, however, were clearly material to the risk. The general 
rule in this and other federal jurisdictions is that statements in applications for 
life insurance policies as to prior illness, and consultations with physicians are 
deemed material as matter of law. ‘They are recognized as materially influencing 
the insurer’s judgment in accepting the risk or fixing the premium. Mutual Life 
Ins. Co. v. Hurni Packing Co. (C. C. A. 8) 260 F. 641; Fountain & Herrington 
v. Mutual Life Ins. Co. (C. C. A. 4) 55 F.(2d) 120; Penn Mutual Life Ins. Co. 
v. Mechanics’ Savings Bank & Trust Co. (C. C. A. 6) 72 F. 413, 38 L. R. A. 33; 
Raives v. Raives (C. C. A. 2) 54 F.(2d) 267; New York Life Ins. Co. v. 
McCarthy (C. C. A. 5) 22 F.(2d) 241, 244; Atlantic Life Ins. Co. v. Hoefer 
(C. C. A. 4) 66 F.(2d) 464; Aetna Life Ins. Co. v. Perron (C. C. A. 7) 69 F.(2d) 
401; Jefferson Standard Life Ins. Co. v. Stevenson (C. C. A. 5) 70 F.(2d) 72. 

[9] 3. If the representation is found to be material, the policy will be avoided 
whether the untrue answer was made in good faith or not. Penn Mutual Life 
Ins. Co. v. Mechanics’ Savings Bank & Trust Co., supra; Atlantic Life Ins. Co. 
v. Hoefer, supra; Mutual Life Ins. Co. v. Hilton-Green, 241 U. S. 613, 36 S. Ct. 
676, 60 L. Ed. 1202; Jefferson Standard Life Ins. Co. v. Stevenson, supra. And 
this is true even though the insured may not have known of the seriousness of 
his condition. Perkins v. Prudential Ins. Co. (C. C. A. 7) 69 F.(2d) 218; Manley 
v. Pacific Mutual Life Ins. Co. (C. C. A. 5) 35 F.(2d) 337. 

[10] 4. Under this point, counsel for appellants urge the issue to Hesselberg 
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of a $10,000 policy, when his application was for $5,000 only; the increase of 
premium from $12.20 to $15.90 per month; and the refusal to cancel on that 
ground. As heretofore stated, subsequent negotiations resulted in his final 
acceptance of the policy as issued and the payment of the premiums for a 
considerable period thereafter. If this transaction, under the circumstances detailed 
in the record, can be conceived to import inequitable conduct on the part of 
appellee, which is not conceded, it cannot “now, long after adjustment and 
acceptance, be urged as a defense to this action. 

Appellants also claim unreasonable delay in the return of premiums and the 
bringing of this action. Upon this phase the court found as follows: “The plaintiff, 
upon learning of the falsity of the statements and representations in said applica- 
tion as aforesaid, tendered to the said Dan C. Hesselberg, on or about the 15th 
day of September, 1932, the sum of $311.42, the amount of the premiums with 
interest paid on said policy, and the plaintiff paid into court, upon the filing of its 
petition herein, the sum of $316.27 as a return to defendants of the premium with 
interest paid on said policy.” 

Appellants in the brief state their contention thus: “The plaintiff, by its own 
evidence, learned of the fact on which they are now asking cancellation on June 
23, 1932, when proof of claim was made by the defendant (tr., pp. 45, 46, 47). 
The plaintiff did not offer to return the premiums until three months later, and 
did not file this suit until five months later.” 

[11, 12] The record does not show any premium payments after that date. 
Appellee was entitled to a reasonable period for investigation. 

“Where an equitable estoppel is relied upon, the facts upon which it is based 
must be proved with particularity and precision, and nothing can be supplied by 
inference or intendment.” Standard Sanitary Mfg. Co. v. Arrott (C. C. A. 8) 135 
F. 750. 

From this record we cannot say that such estoppel has been established. 

Since the hearing of this appeal, we have had occasion to examine the case 
of New York Life Ins. Co. v. Miller (C. C. A. 8) 73 F.(2d) 350, and the deci- 
sions of the Supreme Court in Adamos v. New York Life Insurance Co., 55 S. Ct. 
315, 79 Ls Ed. ——, and Enelow v. New York Life Ins. Co., 55 S. Ct. 310, 312, 79 
L. Ed. , rendered January 7, 1935. These cases are readily distinguishable 
from that before us. In the Miller Case, in an action on life insurance policies, 
the insurer filed a cross-bill for fraud, alleging that the assured had obtained the 
policies by knowingly making false representations, consisting of untrue answers 
to questions propounded to him in his written application for the policies, and 
asked a decree of rescission. Its motion for trial on the equitable issues tendered 
by the cross-bill, before trial of the legal issues, was denied. The action on the 
policies was brought, and the cross-bill was filed within the contestable period. 
Such also was the situation in the Adamos and Enelow Cases. Respondent had 
filed affidavits of defense raising this same equitable issue, and asked that this 
equitable issue should be heard in advance of the trial by jury at law of any 
purely legal issues. The Supreme Court, reversing the decree of the Circuit Court 
of Appeals, held that this summary procedure would not lie “because the defense 
is one which is completely available in the action at law” seasonably brought 
within the contestable period. 


In the opinion in the Enelow Casa Mr. Chief Justice Hughes used this signifi- 
cant language: “The instant case is not one in which there is resort to equity for 
cancellation of the policy during the life of the insured and no opportunity exists 
to contest liability at law. Nor is it a case where, although death may have 
occurred, action has not been brought to recover upon the policy, and equitable 
relief is sought to protect the insurer against loss of its defense by the expiration 
of the period after which the policy by its terms is to become incontestable.” 

This states the distinction between the foregoing cases and that now under 
consideration. This action was brought by the insurer during the life of the 
insured and within the contestable period shortly thereafter to expire. No action 
had been brought to recover upon any provision of the policy. For the reasons 
stated, we conclude that the decree below should be affirmed, and it is so ordered. 
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ZETNA LIFE INS. CO. v. CATCHINGS. No. 7289. 
Circuit Court of Appeals, Fifth Circuit. Feb. 22, 1935. 
Rehearing Denied March 27, 1935. 

75 Federal Reporter (2d) 628. 
INSURANCE. ; 

Beneficiary of employee who died within 31 days after being permanently 
discharged could not recover on group policy duly canceled when insurer received 
prompt notice of discharge, on theory that policy was automatically extended for 
31 days because of provision therein for converted policy if employee applied there- 
for and paid proper premium within 31 days after termination of insurance under 
group policy. 

(For other cases, see Insurance, Dec. Dig. § 177.) 


Appeal from the District Court of the United States for the Southern 
District of Texas; Wm. I. Grubb, Judge. 

Action by David Beatrice Catchings against the Etna Life Insurance Com- 
pany. From a judgment on a directed verdict for plaintiff, defendant appeals. 

Reversed and remanded. 

Joseph W. Moore, of Houston, Tex., for appellant. 

IL. W. Morris, of Houston, Tex., for appellee. 

Before Foster, Sibley, and Hutcheson, Circuit Judges. 

Foster, Circuit Judge. 

Appellee brought suit as beneficiary to recover on two certificates of life 
insurance issued under a policy of group insurance covering the skilled employees 
of the Humphreys Corporation and recovered judgment for $3,500. Error is 


assigned to the direction of a verdict for plaintiff and the denial of a like motion 
on behalf of defendant. 


It appears that appellant issued a group policy of life insurance to the 
Humphreys Corporation covering its skilled employees but not common laborers. 
Madison ee Catchings was employed by the Humphreys Corporation as a driller, 
classed as a skilled employee, and was given a certificate of insurance under 
the group insurance policy for $1,500. The premium on this policy was paid 
annually in advance by the employer. Under the provisions of the group policy 
he was entitled to take out additional life insurance up to $2,000, and did so, and 
a certificate was issued to him. Premiums for the additional insurance were paid 
for the insured monthly by the employer by deducting it from his pay checks 
and remitting to the insurance company. The policy provided that the employee 
was covered only while he retained his status as an employee, but, if tempor- 
arily laid off or granted a leave of absence, he was covered until such time as 
the employer notified the insurance company to cancel the insurance. 

The policy contained provisions making it incontestable after one year and 
granting 31 days of grace for the payment of premiums. It also provided that, 
if the employment of the insured terminated for any reason, he was entitled to 
received a converted policy upon any of the nonparticipating forms customarily 
issued by the insurance company, except term insurance, in the amount of his 
protection at the time his employment terminated, without further evidence of 
insurability, but the policy further provided that the converted policy required 
payment of premiums applicable to the class of risk to which the employee 
belonged at his then attained age, and that written application for the converted 
policy should be made by the employee, and the first premium paid, within 31 
days following the termination of the insurance under the group policy. 

The evidence showed conclusively that Catchings was permanently discharged 
as a driller on June 15, 1931, for carelessness while drilling a well, and was not 
inerely temporarily laid off or given a leave of absence; and that he would not 
have been reemployed as a driller until he had served a term of probation under 
another driller while employed as a “roughneck.” A “roughneck” is a common 
laborer, not classed as a skilled employee, and not covered by the policy. It was 
further conclusively shown that the employer promptly notified the insurance 
company of Catchings’ discharge, that the insurance was canceled by appellant 
as of June 15, 1931, the date of his discharge, and the unearned portion of the 
premium was returned. Catchings died on July 7, 1931, within 31 days after the 
policy was canceled. 
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As appears from a memorandum in the record, the District Court was of the 

opinion that the provision permitting the insured to apply for and receive a 
— policy within 31 days kept the original insurance in force for that 
period, 
The clauses provided for grace for the payment of premiums and making 
the policy incontestable have no application to the case. The privilege of 
conversion gave the insured the right to have a new policy issued to him within 
31 days after the termination of the insurance under the group policy without 
submitting evidence of insurability, but did not automatically extend the insur- 
ance that had been properly canceled. In order to take advantage of the clause, 
it was necessary for Catchings to select the form of policy he wanted, make 
written application for it, and pay the first premium in advance, none of which 
he did. 

We find no provision in the policy that could be construed as automatically 
extending it for 31 days to allow the employee to make up his mind as to whether 
he wanted a converted policy. It was error to direct a verdict for plaintiff and 
error to overrule the motion of defendant. The following well-considered cases 
are in point: Fearon v. Metropolitan Life Ins. Co., 138 Misc. 710, 246 N. Y. S. 
701; Missouri State Life Ins. Co. v. Hinkle (Tenn. App.) 74 S.W.(2d) 1082; 
Duval v. Metropolitan Life Ins. Co., 82 N. H. 543, 136 A. 400, 50 A. L. R. 1276. 

Reversed and remanded. 


MUTUAL LIFE INS. CO. OF NEW YORK v. ZIMMERMAN et al. 
NEW YORK LIFE INS. CO. v. ZIMMERMAN. Nos. 7586, 7587. 
Circuit Court of Appeals, Fifth Circuit. Feb. 27, 1935. 

Rehearing Denied March 25, 1935. 

75 Federal Reporter (2d) 758. 

1. INSURANCE. 

In actions on life policies where there was no direct evidence that insured 
had drowned, testimony of witnesses who found thigh bone of human being in 
river one year after, and three miles from place of alleged drowning, held inad- 
missible to prove insured’s death where watch for a floating body had been kept, 
there had been no particular wind or current during period after disappearance, 
bone was only one found, and there was no evidence to identify bone as insured’s. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

4, INSURANCE. 

In action on life policies based on alleged drowning of insured whose body 
was never found to determine whether evidence showed insured had died before 
lapse of policies, all testimony must be construed together and none of the uncon- 
tradicted and unimpeached testimony which was reasonably credible could arbi- 
trarily be rejected. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

6. INSURANCE. 

In actions on life policies, evidence that insured had drowned before policies 
lapsed held insufficient for jury, where no body was found and in view of evi- 
dence which disclosed that insured, who was in financial trouble, might have run 
away. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeals from the District Court of the United States for the Southern Dis- 
trict of Florida; Alexander Akerman, Judge. 

Separate actions by Nellie F. Zimmerman and others against the Mutual Life 
Insurance Company of New York and by Nellie F. Zimmerman against the New 
York Life Insurance Company. From judgments in favor of plaintiffs, defendants 
appeal. 

Reversed and remanded. 


_ J. L. Doggett, O. O. McCollum, and Charles Cook Howell, all of Jackson- 
ville, Fla., and Frederick L. Allen and Louis H. Cooke, both of New York City, 
tor appellants. 
John G. Graham and M. Caraballo, both of Tampa, Fla., for appellees. 
Before Bryan, Sibley, and Hutcheson, Circuit Judges. 
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S1siéy, Circuit Judge. 

The appellee, Nellie F. Zimmerman, in September, 1929, brought two separate 
suits on policies of insurance on the life of her husband, Albert H. Zimmerman, 
alleging in one count that the insured died August 24, 1927, and that she was 
eutitled to recover the face of the policy, and in a second count that the death 
resulted from external, violent, and accidental means, to wit, drowning, whereby 
a double indemnity was due. The suits were tried together, and on June 2, 1934, 
verdicts were rendered in favor of the defendants on the second count but in favor 
of the plaintiff on the first count. These appeals followed. We find it necessary to 
notice but two questions: (1) Whether evidence of the finding of a human femur 
across Indian river from the supposed place of drowning should have been 
excluded; and (2) whether a verdict should have been directed for the defendants. 


Circumstantial evidence was relied on to show both that Zimmerman was dead 
and the time and manner of death; the theory being that he was accidentally 
drowned while wading in Indian river on Wednesday, August 24, 1927. He has not 
been seen or heard from since, unless two witnesses for the defendants say truly 
that he was seen by them, respectively, in North Carolina and in Honduras. These 
witnesses were so far impeached as to make their credibility a matter for the 
jury, and their testimony is not to be considered for present purposes. The evi- 
denice is that Zimmerman was married to appellee in 1910, when twenty-three years 
old. He bargained for a farm in Missouri for $15,000, but did not pay for it, and 
entered a hardware business. A daughter, Myrtle, was born. Zimmerman left home 
and was gone several months. His father advertised for him and offered a small 
reward, and thus located him in Colorado and brought him home, but appellee 
says she was in communication with him. In 1912 he went to Florida, where his 
wife and daughter later joined him. He worked as bookkeeper for one corpora- 
tion for seven years, and as manager of another for three years, and then became 
manager of a business of Fugazzi Bros. in Tampa. The wife and daughter and 
several neighbors testify to his character as a dutiful and affectionate husband and 
father. Several men say, without contradiction, that he went to and gave mixed 
parties without his wife, saying that she was not good company and nagged him, 
and two testify that he had said he was going to buy her a one way ticket back 
to Missouri. It was testified that he frequently had relations with other women. 
In 1927, Zimmerman with one Potter had a construction contract in North Caro- 
lina to carry out which they had bought twenty trucks and owed for them over 
$53,000 on title retention contracts; some of the notes being past due and pressing 
in August. He had bought tires and other supplies from a Jacksonville firm to 
which he then owed $2,300, and they were pressing him. He had borrowed first 
$1,000 and then $3,000 from a Mrs. Starke, giving for the latter loan a note 
signed Fugazzi Bros., per A. H. Zimmerman, manager, though the proceeds of 
the note did not go to Fugazzi Bros. and the note did not appear on their books. 
She was pressing for payment. Fugazzi Bros.’ books showed that Zimmerman 
personally owed them $2,262, Potter and Zimmerman $36,561, while a third con- 
cern operated by Zimmerman owed $15,561, which sums were afterwards nearly 
all charged off as losses. There were some bank balances, but all were offset by 
notes due to the banks. Zimmerman had bought some real estate, an automobile 
and furniture, but they were unpaid for and after his disappearance not a cent 
was realized by his family from any source. In July Mr. Charles Fugazzi, who 
resided elsewhere, had come to Tampa, and Zimmerman was told that Fugazzi 
was looking into Zimmerman’s affairs. Zimmerman was heard to say: “I know 1 
am through.” He had insurance on his life, including accident indemnities, aggre- 
gating $96,000, but none old enough to have much, if any, surrender value. A 
premium of $870 on his largest policy went into default August 18, 1927, and a 
premium of $311 on another was to fall due on August 25, 1927. During August 
Zimmerman was prospecting with one Johns (Fugazzi also having an interest in 
the results, if any), seeking a kind of sand in the bed of Indian river. He and 
Johns waded down it from Melbourne for eighteen miles taking samples, until on 
Saturday, August 20, they had reached a point opposite San Sebastian Inlet. This 
is one of several inlets which connected Indian river, a long sheet of still water, 
with the Atlantic Ocean. Having finished their prospecting he and Johns went to 
Jacksonville with their samples on Sunday, August 21st, in Zimmerman’s auto- 
mobile. That night Zimmerman proposed to Johns to go “tomcatting,” but Johns 
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was tired, and they did not go. Monday, having delivered the samples, Zimmer- 
man bought an auto tire and got cashed a check for $100 or $150, sending a tele- 
gram to Fugazzi Bros. to make deposit of $150 to cover checks drawn. He got 
Johns to guide him to a rooming house at an address where Zimmerman found a 
woman called Annie, with whom he seemed well acquainted and who owned au 
automobile, and they arranged ta go together that afternoon to Jacksonville Beach. 
Johns came by train to Tampa. Zimmerman was next seen with his car at Mel- 
bourne Wednesday at about midday. He took a room at the hotel and left a bag 
in it which afterwards was found to contain only some soiled linen. No suit or 
toilet articles were there. He left the hotel, giving the clerk two telegrams for 
transmission. One was to Mrs. Zimmerman reading: “Too tired to drive home 
tonight ard not feeling any too well. Got what we came after and will be home 
sometime tomorrow. Hope Myrtle is home. Love.” The other was to Johns: “Got 
Victor’s and everything is O. K. Will be in Tampa tomorrow on way home. 
Unable to connect with Melbourne man today. Hear he has done well and will see 
him in morning.” He got in his car, had an interview on the street with a man 
from whom he wanted a sand lease, and promised to see him in the evening or 
the next morning. He went south toward San Sebastian Inlet, bought gasoline on 
the way, using a $10 bill taken from among other bills. About opposite the Inlet 
stands San Sebastian Inn, not then open, but in charge of a caretaker. There Johns 
and he during the previous week had been leaving their street clothing and donning 
their wading costumes in the morning and in the early afternoon taking a bath 
and dressing, leaving tools and wading clothes with the caretaker. Zimmerman 
went there, got his wading suit which was dry but did not put it on or leave his 
other clothing or get any tools, so far as the caretaker knew. He said he would 
change elsewhere. Usually Zimmerman was very jovial, but this time appeared to 
be thinking seriously about some not very pleasant subject, and said but little. He 
looked at the caretaker hard for two or three minutes, then held out his hand 
and said: “Well, goodbye, Fred.” He had never done so before. No witness saw 
Zimmerman afterwards. About a mile northwards up the road the car turned east- 
ward down a trail leading a short distance through the palmettos to the river, 
and was found a few feet from the water’s edge either the same afternoon or the 
next afternoon about sunset. The door was open. Shoes and socks, underwear, 
trousers, and shirt were in it; there being some conflict whether there was a coat 
and hat there. There was a brief case containing some papers, a brand new hoe, 
and some samples of sand in the tonneau. No tracks led over the narrow beach 
to the water, but plain footprints made by a man running led from the car door 
up the trail to the highway. At the highway there was another automobile track 
which had come from the north, had turned across the highway just south of the 
trail, then gone across the automobile tracks in the entrance of the trail and 
thence back north up the highway. There was conflict as to whether this track 
was over or under that left by Zimmerman’s car, but the weight of the evidence 
is that it was the more recent. All the tracks and footprints mentioned had been 
rained on slightly, but not defaced. There had been no rain since Wednesday after- 
noon. A sand scoop was found standing in the water a hundred yards from the 
shore, with the handle sticking out a foot. The track of a wagon or other vehicle 
was seen along the margin of the water, but was not traced to its origin or desti- 
nation. Indian river at this point is two and a half to three miles wide, but 
nowhere over eight or ten feet deep. On the west side where the automobile stood 
the bottom is sandy and flat, and slopes very gently, so that where the scoop was 
it is only waist deep. On the east side the shore line is rougher, and there are 
mudholes. Johns testified that in all their wading down the west shore they had 
met with no trouble. There is no current in Indian river, except that steady winds 
may pilé up the waters and cause one. There is current in the inlets due to the 
ocean tides, but the effect on the west side is very slight. The weather was settled 
and fine for a week or more after August 24th. Search was made for the body 
of Zimmerman, but no trace found, A lookout for buzzards was kept by land, and 
the water opposite the automobile and out beyond where the scoop was found was 
seined with a seine three hundred yards long. The body was not found floating, 
though it should rise in from twenty-four to seventy-two hours. There are sand 
sharks in the river, but no one was ever attacked, although children constantly 
swim in it. There are stingrays, especially on the east side where the water is more 
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salt, and their sting is very painful and paralyzing, but no one has been killed or 
caused to drown by them. Crabs will feed on a dead body. Zimmerman was six 
feet tall, weighed over two hundred pounds, was in good health; an expert swim- 
mer and floater. The woman Annie has also been sought, but has not been found. 


[1, 2] To this evidence there was added, over objection that it was irrelevant 
and not sufficiently connected with the transaction under investigation, the testi- 
mony of several witnesses that in the summer of 1928 across Indian river in San 
Sebastian Inlet, rather nearer the ocean than the river, the thigh bone of a human 
had been found sticking in a sandbar, the end of it mossy and green and covered 
with barnacles. No one undertook to say how long it had probably been in the 
water. It was supposed at the time to be a bone from an areonaut who at some 
unstated date had fallen into the ocean near the inlet. The finders did not know 
of Zimmerman’s disappearance. If this was a bone of Zimmerman, it, of course, 
established his death. The argument is that his corpse might have floated and 
been blown by the wind or drawn by a current across the river three or four 
miles to the inlet, or a shark may have carried it there. It is equally true that it 
may be only a relic of the many victims of the Atlantic for any number of years 
back. Only one bone was found. It was three or four miles from the place of 
disappearance. There was no particular wind or current during the critical period, 
and the floating body had been watched for. Such sharks as are in the river have 
never been known to attack a man. There is only a remote possibility and no 
probability that this bone was Zimmerman’s. In cases of circumstantial evidence 
necessarily there must be great liberality and a large discretion in the range of 
the circumstances allowed to be proven. Yet there is a limit, and particular care 
ought to be exercised touching a circumstance which may control the verdict. It 
will be noted that this bone was found neither at the place nor at the time of the 
occurrence on trial, but three miles away and a year afterwards. There is nothing 
whatever to identify the bone as Zimmerman’s, or to show that it is more probably 
his than any one whose body has been lost in the river or the neighboring ocean 
for many years past. A jury may not under sanction of the court be invited to 
guess that it might be Zimmerman’s. The evidence ought to have been excluded. 

[3-6] Does the remaining evidence authorize a finding that Zimmerman is 
dead rather than a runaway? The policies lapsed shortly after August 24, 1927, and 
a death before their lapse must be established. Not quite seven years of disappear- 
ance had gone by at the time of the trial, so that no presumption of law had 
arisen concerning death, but if it had the presumption would not be of death at 
any particular date within the seven years. If death must be established at a 
definite date before the expiration of the seven years, something besides the pre- 
sumption is necessary. Davie v. Briggs, 97 U. S. 628, 24 L. Ed. 1086; United 
States v. Hayman (C. C. A.) 62 F.(2d) 118. The question here is whether Zim- 
merman was drowned on August 24, 1927, for there is nothing to show that he 
died by any other means or on any other date. The jury, though finding he was 
dead, declined to find that the death was accidental. The verdict seems to imply 
suicide; but in our opinion the evidence does not show that he was dead at all at 
the expiration of the insurance. None_of the uncontradicted and unimpeached 
testimony which is reasonably credible can be arbitrarily rejected, but all must be 
construed together. Pennsylvania R. Co. v. Chamberlain, 288 U. S. 333, 53 S. Ct. 
391, 77 L. Ed. 819; Arnall Mills v. Smallwood (C. C. A.) 68 F.(2d) 57. We must 
therefore conclude that while Zimmerman was indulgent and affectionate to his 
wife and daughter, he also indulged a taste for other women, and was on intimate 
terms at least with Annie, who had an automobile, and, like himself, disappeared. 
He had left wife and daughter once before, though he had in late years been 
active and diligent in business and had held steady employments. It is also true 
that in 1927 he was headed for financial disaster, and it was imminent, and some 
of his transactions, especially his borrowing $3,000 on a note signed in the name 
of Fugazzi Bros., who did not receive the money, seemed likely to embarrass him 
greatly. He does not therefore stand as one of blameless domestic, civic, and 
business character who would have every reason to disclose his whereabouts and 
return to his associates if living, and whose disappearance therefore could only 
with the greatest difficulty be explained as voluntary. Contrast Tisdale v. Connecti- 
cut Mut. Life Ins. Co., 26 Iowa, 170, 96 Am. Dec. 136. Part of his insurance was 
in default with the grace period running out, and all of it would soon be, for it 





Life] Steele v. Suwalski et al. 441 


is plainly proved that he was at the end of his means and his credit was dis- 
appearing. If the insurance was ever to do the wife and daughter any good, it 
must be matured at once. On the other hand, he appeared to be going forward 
with the sand explorations to the last, and telegraphing and otherwise acting as 
though he expected to continue. His conduct with the caretaker, the last witness 
who saw him, was peculiar. If he then intended to run away he had cash enough 
to do so, and no one has seen the cash or pocketbook since. Everything consists 
with a theory of a prepared appearance of drowning unless it be the plain running 
footprints. If they were his, they may have been made thoughtlessly in getting 
out of the rain, or in haste to reach an automobile waiting at the highway for 
him. Some one else may have made them, perhaps, after taking his money from 
his clothing, but this is mere speculation. The sand samples are not shown to have 
been freshly taken. The scoop, if Zimmerman’s, may have been left in the water 
Saturday. The theory of actual drowning falls before the facts that there were no 
tracks to the water and no finding of the body and no reasonable explanation for 
not finding it under all the circumstances. There is a possibility that he is dead, 
but the circumstances are not such as to make that the only probable explanation 
of them. Circumstantial evidence, even in a civil case, must not only consist with 
the theory that authorizes recovery, but must fairly and reasonably exclude any 
other explanation of the facts. Unless it does this, the burden which rests upon 
the plaintiff to prove her case is not carried. Pennsylvania R. Co. v. Chamberlain, 
288 U. S. 333, 53 S. Ct. 391, 77 L. Ed. 819; Florida East Coast R. Co. v. Acheson, 
102 Fla. 15, 135 So. 551, 552, 137 So. 695, 140 So. 467; Foster v. Thornton, 113 
Fla. 600, 152 So. 667. There is no proof here of an unusual peril to the insured 
which would probably have killed him, as referred to in Davie v. Briggs, 97 U. S. 
628, 24 L. Ed. 1086, and Brownlee v. Mutual Benefit Health & Acc. Ass’n (C. C, 
A.) 29 F.(2d) 71. The evidence does not with certainty put Zimmerman into the 
water, and if it did no danger appears on the west shore of Indian river to one of 
Zimmerman’s acquatic accomplishments. In Fidelity Mutual Life Ass’n v. Mettler, 
185 U. S. 308, 316, 22 S. Ct. 662, 665, 46 L. Ed. 922, there was no motive besides 
the insurance for the insured voluntarily to disappear and “the footsteps to the 
river’s brink, going but not returning, the water buckets, the mark of slipping, the 
fractured root, the flowing stream” seemed to put him into the water and to 
account for the disappearance of the body. Yet it is judicial history that what 
appeared evidences of drowning were fabrications, and that after the insurance 
money was paid the insured turned up alive. Fidelity Mutual Life Ins. Co. v. 
Clark, 203 U. S. 64, 27 S. Ct. 19, 51 L. Ed. 91. We think the circumstances here 
are too inconclusive to show a drowning at the time and place supposed. Claywell v. 
Inter-Southern Life Ins. Co. (C. C. A.) 70 F.(2d) 569; Brownlee v. Mut. Ben. 
Health & Acc. Ass’n (C. C. A.) 29 F.(2d) 71. : 

The judgments are reversed, and the causes remanded for further proceedings 
not inconsistent with this opinion. 


STEELE v. SUWALSKI et al. No. 5367. . 
Circuit Court of Appeals, Seventh Circuit. March 8, 1935. 
75 Federal Reporter (2d) 885. 


1. INSURANCE. 

In Wisconsin, neither divorce nor spouse’s death, even though there were no 
children, terminates a relationship by affinity, as regards right to proceeds of 
insurance policies. 

(For other cases, see Insurance, Dec. Dig. §§ 585[4], 589.) 

__ Appeal from the District Court of the United States for the Western District 
of Wisconsin. 

Action by Grace Suwalski against the United States and others on a war risk 
policy issued to Alfred Andrew Suwalski, deceased. From a judgment for plain- 
tiff, the insured’s administrator, Frank E. Steele, appeals. 

\ffirmed. 

Frank B. Keefe and W. Mead Stillman, both of Oshkosh, Wis., for appellant. 

_ J.J. McManamy, Stanley M. Ryan, and Harold E. Hanson, all of Madison, 
Wis., for appellees. 
Before Evans, Sparks, and Fitzhenry, Circuit Judges. 
FitzHENRY, Circuit Judge. 
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This is an appeal from a judgment in favor of appellee, Grace Suwalski, 
entered in an action brought to recover the commuted value of unpaid installments 
of a war risk insurance policy. Trial by jury was waived and the facts were stip. 
ulated by the parties. 

Appellee, Grace Suwalski, is the widow of F. A. Suwalski. They were mar- 
ried on March 29, 1903, and F. A. Suwalski died January 4, 1918. Andrew Suwal- 
ski was the father of appellee’s deceased husband and Alfred Andrew Suwalski, 
the insured, who was killed on the field of battle in October, 1918. Appellant is 
the administrator of the estate of Alfred Andrew Suwalski. All of the members 
of the Suwalski family, which consisted of Andrew Suwalski and his wife, F. A. 
Suwalski and his wife, and the insured, lived together in one home at Ripon, Wis. 
The mother of F. A. and Alfred Andrew died before the insured entered the ser- 
vice, in May, 1918. 

On May 31, 1918, there was issued to the soldier a war risk insurance policy 
for $10,000. The beneficiary named therein was his father, Andrew Suwalski. He 
attempted to designate the father and sister-in-law, Grace Suwalski, as beneficiaries, 
but was advised that she was not within the then permitted class of beneficiaries. 
The soldier wrote a letter to appellee which is the basis of the present claim and 
reads: 


“With the Colors 
“(Cut of Flag) YMCA 
“Spartansburg, S. C. June 11, 1918. 
“Dear Grace: 


“The first breathing spell I have had since I arrived yesterday P. M. and must 
say that I am more than pleased with the change. They treat one like a human 
being and that is much more than I can say for Jefferson Barracks. Wish I was 
home so that I could tell you about it. I sure was some discouraged down in 
St. Louis and so was every other fellow but the change is so pronounced that we 
all feel fine and everything. If you folks want me to write real often you can 
remember to stick in a postage stamp now and then as you will realize that pos- 
tage is going to be some item with yours truly but I am sure I will manage to 
get by. Made arrangements for the allotment but could only get twenty five dol- 
Jars but I think that is all OK and what you do not use you can put in a Savings 
Account. It will start in July so they tell me. Now about the Insurance. I 
wanted it made out to you and pa but they said it had to be made out to a blood 
relative but Grace I want you and pa to understand that if anything should happen 
to me I want the 57/50 per month to go to pa & you share and share alike. That 
is as I want it and you can keep this letter. Should anything happen to either one 
of you two then I want the whole 57/50 to go to the other one. This is the best 
I can do. The check will come to you every month for twenty years should any- 
thing happen to me. So I don’t see how you folks need worry. Well so much 
for that, and believe me I am glad to get it out of my system. When you write 
home remember me to the folks and say I sure am happy and satisfied. It is 
rumored that we will be here at least 72 days so if I get a chance I may run home. 
So much for this time and next time I will have more to say about work. With 
love to all. 

“Alfred.” 

By the act of Congress the War Risk Insurance Act (section 402, 40 Stat. 409, 
as amended by Act June 25, 1918, § 21, 40 Stat. 615) was amended on December 
24, 1919 (41 Stat. 375, § 13), so as to have retroactive effect to 1917, extending the 
benefits of war risk insurance to brothers-in-law and sisters-in-law. 

The soldier died intestate on October 7, 1918, and the insurance was awarded 
to his father, Andrew Suwalski. He died on November 27, 1930, and on Decem- 
ber 10, 1930, Grace Suwalski sent the soldier’s letter of June 11, 1918, to the Vet- 
erans’ Bureau, claiming that it designated her as a co-beneficiary and residuary 
beneficiary under the policy. Her claim was denied, the Bureau having determined 
that the value of the remaining unpaid installments should be paid to the personal 
representative of the deceased veteran. Appellee then brought this action. 

__ After the soldier's death the father lived, with the exception of a few months, 
with appellee. She continued to make a home for him and provided for his care 
and comfort until his death. The family relationship never changed during the 
life of the soldier and his father and this, in all probability, was the reason for the 
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soldier’s desire to make the father and his sister-in-law co-beneficiaries in his insur- 

ance policy. That designation having been declined by the government, the father 

was named, and the letter of June 11, 1918, to appellee, was written by the soldier, 

acknowledging that, notwithstanding the fact that appellee’s husband was dead, 

her relation to her husband’s family remained unchanged in point of fact at least. 
Appellant summarized his position upon this appeal as follows: 


“(1) That Grace Suwalski was related by affinity during the lifetime of her 
husband, to Alfred Andrew Suwalski, but that upon the death of her husband, 
Frank Suwalski, the relationship by affinity ceased, because the marriage ceased, 
no issue having been born or surviving. 


“(2) That the act clearly intends that a sister-in-law named as beneficiary 
must, at the time of the designation have that status in order to be an eligible 
claimant to the fund. That at some previous time she had the status and lost the 
same before the attempted designation, does not give her any status whatsoever 
under the act, because of the provisions of the third paragraph of section 511, title 
38 USCA. 

“(3) That the construction claimed by Grace Suwalski is contrary to the clear 
wording of the act and the announced purpose of Congress, namely—that the act 
was intended to benefit the dependents of the veteran, and Grace Suwalski, having 
no claim in law or as a natural object of the veteran’s bounty to dependency, any 
recognition of her claim would be a clear violation of the expressed purposes of 
the act.” 

Was appellee, Grace Suwalski, the sister-in-law of the assured, within the 
meaning of the War Risk Insurance Act, on the date when the application for 
insurance was made or on any date subsequent thereto? 


While the point does not seem to have been raised in any reported cases in 
the federal courts, there are many decisions of the state courts to the effect that 
the relation of brother-in-law and sister-in-law, being one of affinity, the death of 
a spouse, or divorce, terminates the affinity relationship where there is no surviving 
issue. Most of these cases have arisen under the statutes defining the crime of 
incest or where the fact of relationship has been raised to disqualify a judge or 
juryman. Blodget v. Brinsmaid, 9 Vt. 27; Carman v. Newell, 1 Denio (N. Y.) 25; 
Cain v. Ingham, 7 Cow. (N. Y.) 478; State v. Brown, 47 Ohio St. 102, 23 N. E. 
747, 21 Am. St. Rep. 790; Noble v. State, 22 Ohio St. 541; Wilson v. State, 100 
Tenn. 596, 46 S. W. 451, 66 Am. St. Rep. 789; Paddock v. Wells, 2 Barb. Ch. (N. 
Y.) 331; Dearmond v. Dearmond, 10 Ind. 191; State v. Shaw, 25 N. C. 532; Ehr- 
hardt v. Breeland, 57 S. C. 142, 35 S. E. 537; Yerby v. Martin (Tex. Civ. App.) 
38 S. W. 541; Tagert v. State, 143 Ala. 88, 39 So. 293, 111 Am. St. Rep. 17; 
Pegues v. Baker, 110 Ala. 251, 17 So. 943; Johnson v. State, 20 Tex. App. 609, 54 
Am. Rep. 535; Miller v. State, 97 Ga. 653, 25 S. E. 366; Stringfellow v. State, 42 
Tex. Cr. R. 588, 61 S. W. 719; Back v. Back, 148 Iowa, 223, 125 N. W. 1009, L. 
R. A. 1916C, 752, Ann. Cas. 1912B, 1025; Walsingham y. State, 61 Fla. 67, 56 So. 
195; Garner v. State, 6 Ga. App. 788, 65 S. E. 842; Harnage v. State, 7 Ga. App. 
573, 67 S. E. 694; Gillespie v. State, 168 Ind. 298, 80 N. E. 829; Winchester v. 
Hinsdale, 12 Conn. 88; Parks v. Citizens’ Bank of Valdosta, 40 Ga. App. 523, 150 
S. E. 438; Crosby v. State, 90 Fla. 381, 106 So. 741, 744; Wilbe Lumber Co. v. 
Calhoun, 163 Miss. 80, 140 So. 680; Shamberger v. State, 221 Ala. 538, 130 So. 70. 


In the following caSes this rule was applied in an action on an insurance policy: 
ef a 145 Ala. 301, 40 So. 411; Allen v. Cunningham, 143 Tenn. 11, 223 
S. W. 450. 

That the relationship by affinity has not usually been regarded as terminated 
by the death of the spouse or the divorce of the parties to the marriage out of 
which the affinity relationship arose where the construction of an insurance policy 
was before the court is shown by the following cases: Young v. Hipple, 273 Pa. 
439, 117 A. 185, 25 A. L. R. 1541; Murdock v. Murdock, 7 Cal. 511; Anderson v. 
Royal League, 130 Minn. 416, 153 N. W. 853, L. R. A. 1916B, 901, Ann. Cas. 1917C, 
691; Hunt v. Winkleman, 136 Md. 250, 110 A. 490; United Brethren Mutual Aid 
Society of Pennsylvania v. McDonald, 122 Pa. 324, 15 A. 439, 1 L. R. A. 238, 9 
Am. St. Rep. 111; Adams v. Reed (Ky.) 38 S. W. 420, 35 L. R. A. 692; Hummel 
v. Supreme Conclave Improved Order Heptasophs, 256 Pa. 164, 100 A. 589; Ben- 
nett v. Van Riper, 47 N. J. Eq. 563, 22 A. 1055, 14 L. R. A. 342, 24 Am. St. Rep. 
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416; Tolson v. National Provident Union, 60 Misc. 460, 113 N. Y. S. 534; Faxon 
v. Grand Lodge B. of L. F., 87 Ill. App. 262. 

The leading case to the effect that relationships by affinity are not terminated 
by the dissolution of the marriage which created them, either by divorce or death 
of one of the parties, is that of Spear v. Robinson, 29 Me. 531. In that case it 
was held: “By the marriage, one party thereto holds by affinity the same relation 
to the kindred of the other, that the latter holds by consanguinity. And no rule 
is known to us, under which the relation by affinity is lost on a dissolution of the 
marriage, more than that by blood is lost by the death of those, through whom it 
is derived; the dissolution of a marriage, once lawful, by death or divorce, has no 
effect upon the issue, and it is apprehended, it can have no greater operation to 
annul the relation by affinity, which it produced.” 


This case was followed in Simcoke v. Grand Lodge A. O. U. W. of Iowa, 84 
Iowa, 383, 51 N. W. 8, 15 L. R. A. 114, where, in a suit upon an insurance policy, 
it was held that a stepfather is a relative by affinity and the relationship continues 
after the death of the wife, on whom the relationship depends. 


[1] Whether or not death or divorce, in the absence of children, terminates a 
relationship by affinity, is a matter of local law, as an examination of the author- 
ities above cited will clearly establish. Both the soldier and appellee were citizens 
and residents of the state of Wisconsin, and neither death nor divorce, even though 
there were no children, terminates the relationship by affinity in the state of Wis- 
consin. Renner v. Supreme Lodge of Bohemian Slavonian Benevolent Society of 
United States, 89 Wis. 401, 62 N. W. 80; Jones v. Mangan, 151 Wis. 215, 138 N. 
W. 618, Ann. Cas. 1914B, 59. In the latter case the constitution of a firemen’s 
relief association provided ‘for payment of insurance to the beneficiary named in 
the membership certificate, “provided that such beneficiary be either widow, child 
or children, mother or father, sister or brother, niece or nephew, of such deceased 
member.” The court held that a stepmother of a member was his “mother” within 
the meaning of the clause and might properly be named as a beneficiary where he 
resided in, and was a member of, her family, although the father predeceased 
assured and the stepmother had married again. 


We are construing a term, the legal effect of which varies somewhat in differ- 
ent states. The construction is naturally more restricted in criminal cases than in 
insurance cases. In respect to the former, the rule of construction is strict. In 
insurance cases, where a benevolent and worthy purpose is to be accomplished, a 
construction consistent with such purpose calls for a more liberal definition of 
the term. 

[2] Where the relationship by affinity is in fact, as it was in this case, con- 
tinued beyond the death of one of the parties to the marriage which created the 
relationship, and where the parties continue to maintain the same family ties and 
relationships, considering themselves morally bound to care for each other, the 
District Court properly found that the relationship continued to exist and that 
appellee, in this case, was the sister-in-law of the deceased veteran within the mean- 
ing of 28 USCA § 511. As was so aptly stated in the case of Bennett v. Van 
Riper, 47 N. J. Eq. 563, 22 A. 1055, 1056, 14 L. R. A. 342, 24 Am. St. Rep. 416: 
“The ties of affinity are often stronger than those between collateral, or even 
lineal, kinsmen by blood; and there is nothing unreasonable in saying that this 
certificate was made payable to one whom the holder supposed was properly classed 
among his relatives and, that the council so intended. Where there is no fixed 
legal or technical meaning which the court must follow in the construction of a 
contract, then ‘the best construction,’ says Chief Justice Gibson, ‘is that which is 
made by viewing the subject of the contract as the mass of mankind would view 
it; for it may be safely assumed that such was the aspect in which the parties 
themselves viewed it. A result thus obtained is exactly what is obtained from 
the cardinal rule of intention.’ Schuylkill Nav. Co. v. Moore, 2 Whart. [(Pa.) 
477] 491. It seems that the objects of this association will be best attained by the 
adoption of a common, though it may be an inexact, interpretation of the words 
‘related to’ as used in the article above referred to, rather than by a restricted 
meaning that may not have been known, and is certain to defeat the purpose ot 
this deceased member; and that no rule of legal construction will be violated by 
giving it such meaning.” See, also, Hunt v. Winkleman, 136 Md. 250, 110 A. 490. 

In common usage we frequently hear the term “brother-in-law” or “‘sister- 
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in-law” applied to a person whose marriage has been dissolved by death or divorce. 
Such a relationship by affinity, once created, is not generally regarded as ter- 
minated by the death of one of the parties to the marriage or by a divorce. Nor 
have lexicographers recognized that the word has any such limited meaning. See 
Webster’s New International Dictionary. 

[3] The question of the sufficiency of the notice to the Veterans’ Bureau of a 
change of beneficiary must be decided favorably to appellee upon the authority of 
Claffy v. Forbes (D. C.) 280 F. 233. In that case the deceased soldier had addres- 
sed a letter to his mother and father in which he said: “* * * I have also made 
out a $10,000 life insurance to you. If I should be killed, it will be paid to you, 
$57.50 a month for 20 years, and I wish that if you should not live to get it all 
that you make it so that Agnes would get it.” Agnes was the minor niece of 
the soldier. The court said: 

“The intent to designate the niece as residuary beneficiary is explicitly estab- 
lished. Does the fact that the designation was by misapprehension of the laws 
sent to the mother, instead of the bureau, defeat the soldier’s intent and right 
eranted him under the insurance contract and law? 

“This inquiry must be answered in the negative. Is the designation made in 
harmony with the regulations at the time it was received by the bureau sufficient? 
Yes; 

It would be almost impossible for the soldier to have more persuasively dem- 
onstrated his intention to treat appellee as a sister-in-law, notwithstanding the fact 
that her husband was dead. 

The District Court properly held that the insurance should be paid to the 
person so designated. 

The judgment is affirmed. 


NEW YORK LIFE INS. CO. v. CRUMPTON. 7 Div. 309. 
Supreme Court of Alabama. March 21, 1935. 
160 Southern Reporter 332. 
2. INSURANCE. 


Provision in life policy for reinstatement of lapsed policy on written applica- 
tion by “insured” meant written application by insured himself and not through 
another acting in his stead. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

3. INSURANCE. 

Rule that doubtful language in policy is to be construed most favorably to 
insured is not to be carried to extent of construing policy contrary to manifest 
intention of parties thereto. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4, INSURANCE. ; : ; } 

Insurer’s rescission of reinstatement of life policy on discovery of misrepre- 
sentations contained in application as to insured’s health held to prevent bene- 
ficiary from recovering on policy, where application for reinstatement had not been 
made by insured but by his father acting as his agent, notwithstanding that local 
agent through whose hands reinstatement was issued knew father signed applica- 
tion and had knowledge of insured’s sickness. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

5. INSURANCE. , sen : . 
_ Knowledge of insurer’s agent authorized only to solicit insurance, deliver poli- 
cies, and collect premiums that application for reinstatement, which was required 
by policy to be made by insured, was made by insured’s father, and that insured 
was not in good health as represented in application, held not binding on insurer 
where policy provided that no agent could modify contract or waive any of 
insurer’s rights or requirements. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

Appeal from Circuit Court, Shelby County; E. P. Gay, Judge. 

_ Action on « policy of life insurance by Era S. Crumpton against the New 
York Life Insurance Company. From a judgment for plaintiff, defendant appeals. 
Transferred from Court of Appeals. 
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Reversed and remanded. 

Frank Head, of Columbiana, and Stokely, Scrivner, Dominick & Smith, of 
Birmingham, for appellant. 

L. H. Ellis and W. W. Wallace, both of Columbiana, for appellee. 

GARDNER, Justice. 

Plaintiff was the named beneficiary in a life insurance policy issued in June, 
1929, by defendant company on the life of Farris L. Crumpton, and the appeal is 
from a judgment in her favor on suit brought thereon. 

The insured died on November 28, 1932. The policy had undisputedly lapsed 
by nonpayment of the quarterly premium due December 4, 1931, but was rein- 
stated by defendant on January 19, 1932. Plaintiff's right of recovery therefore 
rests upon the binding force of this reinstatement. The policy contains the fol- 
lowing stipulation: “The policy and the application therefor, copy of which is 
attached thereto, constitute the entire contract. * * * No agent is authorized 
to make or modify this contract, or to extend the time for the payment of pre- 
miums, or to waive any lapse or forfeiture, or any of the company’s rights or 
requirements.” 

Upon the matter of reinstatement, here more pertinent, the policy provides 
as follows: “Reinstatement——This policy may be reinstated at any time within five 
years after any default, upon written application by the insured and presentation 
at the Home Office of evidence of insurability satisfactory to the company and 
upon payment of overdue premiums with six per cent interest thereon from their 
due date. Any indebtedness to the company at date of default must be paid or 
— with interest thereon in accordance with the loan provisions of the 
policy. 

There is a recognized difference in the relation between the parties to an 
insurance contract when application is made in the first instance for a policy, and 
when after its issuance application is made by the insured for its reinstatement 
following a lapse. Referring to this difference the Wisconsin court in Leonard v. 
Prudential Ins. Co., 128 Wis. 348, 107 N. W. 646, 116 Am. St. Rep. 50 (quoted 
approvingly in Prudential Ins. Co. v. Union Trust Co., 56 Ind. App. 418, 105 
N. E. 505, 510) says: “So the relations between the parties to the insurance con- 
tract when the assured made his application to revive the same were not, by any 
means, the same as those between an applicant for a policy in the first instance 
and the company applied to, as appellant’s counsel contend. In the latter the appli- 
cation could be rejected at the pleasure of the company; the attitude of the 
applicant being that of one offering to take from another that which such other 
is not under any legal obligation to deliver. In the case in hand the attitude of 
applicant was that of one demanding a right which, upon the conditions precedent 
in the contract to its ripening into a complete obligation, it was not within the 
power of appellant to successfully withhold.” 

And in Mutual Life Ins. Co. v. Lovejoy, 203 Ala. 452, 83 So. 591, the holding 
was that the matter of reinstatement, upon compliance with conditions imposed, 
was a right based on the policy contract enforceable in a court of equity, and 
that the insurer had no right to impose or add other conditions to the right of 
reinstatement than those contained in the contract. Conversely, of course, the 
insured must meet the requirements of his policy contract as a condition to his 
right of reinstatement. 

Upon the determination of that question hangs the fate of this appeal. 

[1] These requirements were (aside from premium payment) that the insured, 
within five years after any default, make written application and presentation at 
the home office of evidence of insurability, satisfactory to the company. Under the 
undisputed proof, insured could not in truth have offered evidence of insurability, 
for he was in June, 1931, suffering from tuberculosis, a disease which this court 
judicially knows does materially increase the risk of loss. Brotherhood of Rwy., 
etc., Employees v. Riggins, 214 Ala. 79, 107 So. 44. This condition appears to have 
continued to the end, with intermittent periods of apparent improvement, and with 
the insured having consulted two physicians. In June, 1932, insured made claim 
for disability benefits, in accordance with the terms of the policy on the ground 
that he was totally and permanently disabled. It was in the course of the investi- 
gation of this claim that the defendant company first learned of the misrepresen- 
tation practiced upon it in the application for reinstatement, favorably acted upon 
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in January, 1932. Thereupon both the insured and the named beneficiary were 
notified that the reinstatement of the policy was rescinded and tendered all pre- 
miums with interest subsequently paid. 

Insured’s application for reinstatement appeared upon its face entirely regular 
and answers as to condition of health satisfactory. It therefore met the approval 
of the cashier Campbell in the Birmingham office, who had supervision over the 
matter, and whose indorsement sufficed for the reinstatement. The application for 
reinstatement with indorsement thereon is as follows: 

“Application to the New York Life Insurance Company 

“Home Office: 51 Madison Avenue, Madison Square, New York, N. Y. 

“For reinstatement of policy No. 10,671,387 amount $1,000.00 

“I hereby apply for the reinstatement of the above numbered policy which 
lapsed for non-payment of the premium due on the 4th day of December 19 —— 
and for the purpose of inducing the company to reinstate said policy, I make the 
representations contained in my answers to the following questions: 


“1, Are you now, to the best of your knowledge and belief, in iim 
the same condition of health as you were when this policy was _— 
issued? (If not, give full details.) —- 


“2. Within the past two years have you had any illness, 
diseases, or bodily injuries or have you consulted or been treated 
by any physician or physicians? (If so, give full details, including 
nature, date and duration of each illness, disease or injury, the 
name of each physician, and the dates of and reasons for each 
consultation or treatment.) 


“3. Has any company or insurer, within the past two years, 
examined you either on or in anticipation of, an application for Ans. 
life insurance, WITHOUT issuing or reinstating such insurance? No. 
(If so, give name of each company or insurer.) 


“If the evidence of my insurability is satisfactory to the company and it has 
received all sums the policy requires to be paid for reinstatement, then, and not 
until then, said policy shall be deemed reinstated. If said policy is not so 
reinstated, I agree to accept return of all sums paid in connection with this 
application, without interest. 

“I hereby certify that the foregoing answers are full, complete and true, and 
agree that the company believing them to be true shall rely and act thereon. 

“Dated at Columbiana, Ala., Rt. 1, this 16th day of January, 1932. 

“Signature of Insured Farris L. Crumpton. 
“My Post-Office Address is: 
“Columbiana, Ala. R—F—D }. 
“c/o W. B. Crumpton. 
“Witness L. B. Riddle 
“Address Columbiana, Ala., 
Received 
Birmingham Branch “Approved by R. W. Campbell, Cashier on the 

Jan. 16, 1932. day of ———————_- 19 

N. Y. Life Ins. Co. Bir. Jan. 19, 1932.” 
2 


As hereinbefore indicated, answers 1 and 2 were undisputedly false and were 
most material, constituting a gross imposition upon the defendant insurer. This, 
plaintiff does not deny, but he insists the fraud was that of the local agent with- 
out participation or collusion on his part or that of the beneficiary, and that under 
the decisions cited (National Life & Accident Ins. Co. v. Baker, 226 Ala. 501, 147 
So. 427; First Nat. Life Ins. Co. v. Rector, 225 Ala. 116, 142 So. 392; Life & 
Casualty Ins. Co. v. Waldrop, [Ala. App.] 153 So. 656), such fraud is not avail- 
able as in defense of the policy. 

Defendant in effect replies that those cases deal with application for insurance 
in the first instance, and not with the matter of reinstatement involving certain 
requirements on plaintiffs part under the policy contract as conditions precedent 
to reinstatement, and that the rule is applicable that as plaintiff must rest upon 
the application he cannot adopt the part thereof favorable and repudiate that 
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unfavorable, citing as sustaining this view, New York Life Ins. Co. v. Fletcher, 
117 U. S. 519, 6 S. Ct. 837, 29 L. Ed. 934; American Nat. Ins. Co. v. Few, 224 


Ala. 576, 141 So. 234. Defendant presses other reasons as in defense of plaintiff's 
claim. 

But, as we view the case, a cause more fundamental bars plaintiff’s recovery, 
and the above noted contention may be left to one side and undetermined. We 
refer to the matter of the application itself. Clearly the primary requirement of 
the contract for reinstatement was the written application of the insured. It must 
be from the insured himself. The insurer was entitled to know his desire for rein- 
statement and whether or not he was insurable from a health standpoint. But 
the application here was not signed by the insured, though his name appears as 
if he himself had executed it. The local agent permitted the father of insured—a 
stranger to the policy contract from a legal standpoint—to make the application 
and answer the questions therein contained. The father insists he answered the 
questions correctly—the first in the negative and the second in the affirmative— 
all of which would have disclosed the true condition of insured’s health, but that 
the local agent made the answers in direct opposition to his statements. 

But to recur to the matter of the application being signed by the father, plain- 
tiff insists her proof was sufficient to show the father was acting as agent for 
the insured, though the signature gave no such indication. In support of authority 
to sign the application for reinstatement, plaintiff rests upon testimony of the 
father to the effect that when insured left his home he directed that he “keep the 
policy paid up * * * see after it for him and keep it in force * * * write 
me for the money, and I will send it to you,” and that the policy was left with 
him for that purpose. This proof would seem to indicate that no lapse of the 
policy was in the mind of the insured, but that he was merely looking to his 
father to keep the premiums paid, and we are much inclined to the view that to 
construe this testimony as giving authority to make and sign in the name of the 
insured an application for reinstatement of a lapsed policy would be giving to his 
language too extended a meaning. 

[2] But conceding, for the purpose of this case only, the sufficiency of the 
proof in this regard, the questions recur as to the true meaning of the policy con- 
tract wherein is the stipulation for its reinstatement “upon written application by 
the insured.” We are of the opinion this means a written application by the insured 
himself, and not through another acting in his stead. 

[3] We are, of course, mindful of the well-recognized rule that doubtful lan- 
guage in insurance policies is to be construed most favorably to the insured, but 
this rule, as has been well said, is not to be carried to the extent of construing 
such a contract contrary to the manifest intention of the parties, for such inten- 
tion is the “pole star” of all rules of construction. Moore v. Bankers’ Credit Life 
Ins. Co., 223 Ala. 373, 136 So. 798; Louis Pizitz Dry Goods Co. v. Fidelity & 
Deposit Co., 223 Ala. 385, 136 So. 800. 

[4] But the purpose of the requirement that the written application be by the 
insured himself is so manifest and reasonable as well as essential to an intelligent 
consideration thereof by the insurer, that we would consider a contrary construc- 
tion strained and clearly in opposition to the clear intent of the parties. The 
present case serves as a very definite illustration. The father signs the insured’s 
name to the application which states that for the purpose of inducing the company 
to reinstate the lapsed policy, certain representations are made, the first of which 
is that the health of the insured is in the same condition as when the policy was 
issued. The insured was absent from his father’s home and had been for some 
months at the time this application was signed. The father states he did not read 
the application, nor was it read to him. He could not, of course, have definitely 
known of the state of health of the insured. These were matters for the insured 
himself to answer. They were of the highest importance, and the insurer had every 
reason to anticipate that the insured, and no one else, would make such applica- 
tion, and had no reason to suspect otherwise. The application concerned a matter 
personal and intimate to the insured, and concerning which he would certainly be 
expected to have a better knowledge than some one else acting in his stead. And 
the reasoning for such construction is emphasized when it is considered that the 
policy contract permitted a reinstatement any time within a period of five years. 
And if the father in the instant case could act for the insured, and make appli- 
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cation and furnish proof as agent for the insured after an absence of a few 
months, he would have the same right had his absence continued for a period 
anywhere short of five years. The length of time, of course, could make no differ- 
ence in principle, though the illustration serves to disclose the unreasonableness of 
a contrary construction of the policy contract. Though not directly here in point, 
yet we consider the following authorities lend support to the view that the written 
application was to be made by the insured himself, and no one else. Carrigan v. 
Mass. Benefit Ass’n (C. C.) 26 F. 230, 233; McElwain v. Metropolitan Life Ins. 
Co., 33 App. Div. 60, 53 N. Y. S. 253. 

But more important, we think such a construction supported by reason and 
common sense, and more nearly expresses the intention of the parties. Had the 
application disclosed that the insured’s name was signed by another, it could not 
be doubted it would have proved unsatisfactory to the insurer, and, indeed, the 
proof is that the supervising agent at the Birmingham office would not have had 
authority to give approval to such application. Though appearing regular and 
in due form upon its face as being the application of the insured himself, yet, as 
said in the Carrigan Case, supra, it was “not the application of the assured, 
except in appearance. It is a deceptive pretense.” 

[5] But plaintiff insists further that the local agent knew all of this, and 
also had knowledge of insured’s sickness, which was binding upon the company. 
But the agent was merely one with authority to solicit insurance, deliver policies, 
and collect premiums, and under our decisions he had no power to waive this 
condition in the face of contractual stipulations to the contrary, and his knowl- 
edge of the facts is not of binding force on defendant company. Southern States 
Life Ins. Co. v. Dunckley, 226 Ala. 588, 148 So. 320; North Carolina Mut. Life 
Ins. Co. v. Kerley, 215 Ala. 100, 109 So. 755; First Nat. Life Ins. Co. v. Rector, 
225 Ala. 116, 142 So. 392; Bankers’ Credit Life Ins. Co. v. Ayres, 223 Ala. 407, 
137 (So: Zee 

We are persuaded under the undisputed proof defendant had the right and 
promptly exercised it, to recind the reinstatement of the lapsed policy, and that 


it, rather than plaintiff, was entitled to the affirmative charge as duly requested. 
The judgment is accordingly reversed, and the cause remanded. 
Reversed and remanded. 


Anderson, C. J., and Bouldin and Foster, JJ., concur. 


AMERICAN NAT. INS. CO. v. REED. 6 Div. 542. 
Court of Appeals of Alabama. Oct. 30, 1934. 
Rehearing Denied Feb. 26, 1935. 
160 Southern Reporter 543. 
1. INSURANCE. 

Beneficiary’s acceptance of amount named in life policies as indemnity for 
death by natural causes, which was paid by check containing statement that indorse- 
ment by payee should constitute receipt for amount thereof in full settlement of 
death claim, held not accord and satisfaction precluding recovery of additional 
amount provided for accidental death, where beneficiary accepted check with 
understanding that, if courts should hold in pending case that insured’s death was 
accidental, insurer would pay aditional amount provided (Code 1923, § 7669). 

(For other cases, see Insurance, Dec. Dig. § 579.) 

2. INSURANCE. 


Insurer placing in agent’s hands papers and letters relative to settlement of 
death claim, which permitted him so to act as to justify beneficiary of life policy 
in believing that he had authority to make statement regarding settlement that 
check was accepted subject to finding of Supreme Court in case then pending, 
held estopped to deny his authority to make agreement whereby check was delivered 
and accepted. 

(For other cases, see Insurance, Dec. Dig. § 565.) 

3. INSURANCE. 

Payment by insurer of undisputed claim for amount named in face of life 

policy held not consideration for release of obligation for additional amount pro- 
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vided in event of accidental death, and hence could not constitute accord and 
satisfaction precluding recovery of such additional amount. 


(For other cases, see Insurance, Dec. Dig. § 579.) 


4. INSURANCE. 

In action for additional accidental death benefits under life policy, rule as to 
burden of proof was same as in cases involving claims under Workmen’s Com- 
pensation Act. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

6. INSURANCE. 

In action for additional accidental death benefits under life policy, conflicting 
evidence whether general septicaemia causing death resulted from infection of 
external injury held not to require general affirmative charge for insurer. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from Circuit Court, Jefferson County; Roger Snyder, Judge. 

Action on a policy of life insurance by Gertrude Reed against the American 
National Insurance Company, From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Certiorari denied by Supreme Court in American National Insurance Co. v. 
Reed (6 Div. 734) 160 So. 546. 

Stokely, Scrivner, Dominick & Smith, of Birmingham, for appellant. 

H. M. Powell and John C. Arnold, both of Birmingham, for appellee. 

SAMFOorRD, Judge. 

The complaint as finally amended consisted of three counts, declaring on two 
policies of insurance issued on the life of Thos. L. Reed and payable to Gertrude 
Reed, his wife, as beneficiary. The policies, by a separate clause, provided for the 
payment of an additional amount equal to the amount named in the face of the 
policy in case of death by accident. Death of the insured is admitted and payment 
was made by defendant and accepted by plaintiff of the amount named in the face 
of the policy as indemnity in case of death by natural causes. Suit is here insti- 
tuted to recover upon the clause providing for an additional amount in case of 
death caused by accident, etc., and generally referred to as the double indemnity 
clause in the policy. 

Count 1 is in Code form for suit on a policy of life insurance and the point 
is taken by demurrer that the claim is for death by accident and that the count is 
defective. This point, however, is expressly waived in brief of counsel for appel- 
lant and for that reason is not passed upon in this opinion. Suggestion is, however, 
made that if the suit is on an accident contract and not on a policy of life insur- 
ance, what becomes of defendant’s plea of accord and satisfaction which sets up 
payment alone of the amount due for death by natural causes? 

The first issue raised by the assignments of error is as to whether the evidence 
justifies a finding by the jury that the insured came to his death by “bodily injury, 
solely through external, violent and accidental means” within the terms of the 
policy contract. In a case wherein this same question was raised and the evidence 
adduced was substantially as appears in the case at bar, our Supreme Court held 
that the question was,for the jury and affirmed the judgment of the court. In 
view of that holding we do not feel authorized to reach a different conclusion, and 
upon the authority of that case we hold that the rulings of the court upon 
objections and charges affecting this point are free from error. Republic Iron & 
Steel Co. v. Reed, 223 Ala. 617, 137 So. 673. 

[1, 2] The only other question is as to whether the payment of $748.10 by 
check drawn by defendant and payable to plaintiff and indorsed and collected by 
her was in full accord and satisfaction of the two policies sued on in this case; the 
check containing the statement in its face the following: “Endorsement hereon by 
the payee shall constitute a receipt for the amount hereof in full settlement of 
death claim under policies 5924103 and 6102915 upon the life of Thos. L. Reed, 
deceased.” 

Under our statute Code 1923, § 7669, all receipts, releases, and discharges in 
writing, whether of a debt of record or a contract under seal or otherwise, must 
have effect according to the intention of the parties thereto. 

C. M. Owens, superintendent of defendant, at Lewisburg, had charge of the 
settlement of this death claim with plaintiff. The two policies were turned over 
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to him at his request, after which he filled out the death claim on blanks sent him 
by the company, the check for $748.10 was sent to Owens, to be delivered by him 
to plaintiff, which he did. Owens testifies that plaintiff accepted the check without 
protest after he had told her the company would not pay the double indemnity. 
Plaintiff testified, and there was other evidence tending to prove that when the 
check was tendered her she accepted it with the understanding that if the courts 
should hold, in the case of Republic Iron & Steel Co. v. Reed, that Reed’s death 
was accidental, the company would pay the additional amount provided in the 
policy for accidental death. 

Evidence was introduced by defendant tending to prove that Owens was merely 
a soliciting agent and as such had no authority to bind the defendant by waiver or 
admission. If Owens was such an agent, then he would have no such authority, 
hut in this case there is evidence from which the jury might infer that Owens had 
authority in this matter beyond the letter of his contract and that he had authority 
at least to induce plaintiff to accept and cash the check. At least the defendant 
had knowingly placed in the hands of Owens papers and letters! relative to the 
settlement of the death claim of Reed which permitted him so to act as to justify 
this plaintiff in believing that he had authority to make the statement regarding 
the settlement that the check was accepted subject to the finding of the Supreme 
Court in a case then pending. Defendant is, therefore, estopped to deny the agree- 
ment by which the check was delivered and accepted. 32 Corpus Juris, 1059(135). 

[3] There is another proposition which under one phase of the evidence would 
preclude a recovery by defendant on its plea of accord and satisfaction. The 
policy contract was dual in its obligation to pay: (1) Indemnity for death of 
insured in any event. (2) An additional amount equal to the face of the policy in 
case the death was by accident. There was no controversy between the parties as 
to the first of these obligations, and when defendant drew its check and caused it 
to be delivered in the exact amount of the first obligation, it did no more than to 
pay the amount admittedly owing by it under the policy, without reference to the 
second obligation under the contract, and the payment of this amount was no con- 
sideratiom for a release of the second obligation. That which one is unqualifiedly, 
confessedly obliged to do cannot afford consideration for another contract. No 
detriment because of the payment of the $748.10 accrued to the defendant; and no 
benefit to which plaintiff was not already entitled accrued to her because of the 
payment of the sum. There was no consideration for the, in effect, new agreement 
of which defendant could avail itself through its plea of accord and satisfaction. 
The foregoing is paraphrased from the opinion in Abercrombie v. Goode, 187 Ala. 
310, 65 So. 816. To the same effect is the case of American Workmen v. James, 
14 Ala. App. 477, 70 So. 976. 

We find no error in the various rulings of the court on this point. 

There being no error of a reversible nature found in the record, the judgment 
is afirmed. 

Affirmed. 

On Rehearing. 

The appellant in his exhaustive brief filed on application for rehearing insists 
that, under the facts as disclosed by this record, it is entitled to the general affirm- 
ative charge, and further insists that a different rule as to the burden of proof 
should exist in this class of cases and those cases involving claims under the Work- 
men’s Compensation Act. 


[4, 5] In reply to this last insistence, we simply say that the rule as to the 
burden of proof is the same in both cases. If the evidence is in conflict and there 
is evidence to sustain the complaint, the general charge should not be given. If 
the evidence is not in conflict, it becomes a question of law and the affirmative 
charge should be given. Rep. Iron & Steel Co. v. Reed, 223 Ala. 617, 137 So. 673. 


It is also urged that the evidence in this record shows, without dispute, that the 
cause of death was due to general septicaemia caused by gonococcus germs and not 
the result of a bodily injury sustained solely through external, violent, and acci- 
dental means. 

__It may be conceded, for the purposes of this decision, that the immediate cause 
of Reed’s death was a general septicaemia caused from a gonococcus germ already 
in the body of the deceased at the time of the alleged accident, but was the activity 
of this germ superinduced by a bodily injury sustained solely through external, 
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violent, or accidental means? If such injury worked upon the disease germ already 
existent in the deceased when the accident occurred, so that it stimulates such 
latent disease into activity and thereby resulted in the death of the insured, such 
death was the result of the accident and plaintiff would be entitled to recover, 
Goslin-Birmingham Mfg. Co. v. Gantt, 222 Ala. 321, 131 So. 905; Rep. Iron & Steel 
Co. v. Reed, supra. 

It is impossible to bring to this court through a record that indefinable some- 
thing, which for the lack of a better term has been called the “atmosphere of the 
trial.” For that reason great weight should always be given to the conclusions 
drawn by a jury from the testimony, which they hear and pass upon. ‘That fact 
must always have its effect on the mind of the appellate court in passing on the 
question as to whether there was any evidence justifying a verdict. 

[6] In the instant case the question is: Was the death of the insured due to a 
sustained bodily injury, solely through external, violent, and accidental means? The 
entire evidence in this case points with unerring certainty to the fact that the imme- 
diate cause of the death of the insured was due to an infection beginning near the 
right knee, from whence it spread through the entire system, causing a general 
septicaemia from which insured died within three weeks after its discovery. Insured 
was perfectly well, working and walking without a limp, up to the close of work 
on Saturday, and after work hours he walked some three miles to his home. 
Insured worked in the mines, with a sharp pick and shovel. When he arrived home 
between 2 and 4 o’clock, he showed his wife a wound in his knee, and at that time 
it was red and swollen and there was a little blood, but not much. When he quit 
work he left his overalls in his locker at the mines, and upon examination of these 
overalls, after his death, it was found that there was a hole in the right leg at the 
point of the knee. On Sunday morning the knee was “all swollen up” and he went 
to the doctor. The doctor found a wound on or near the right knee which he 
painted with iodine, and to relieve the pain he gave him morphine and ordered 
insured to the hospital for treatment and to be given a tetanus antitoxin such as is 
given in wounds, “a nail stuck in your foot or any puncture you may get.” The 
doctor gave it as his opinion that the pain was coming from the infection. The 
doctor further said: “The abrasion I saw the Sunday evening, it was just as red and 
angry as it could be all around this place here and redness extended upward more 
than it did down.” From this the infection continued to spread. The doctor fur- 
ther said: “There was very little difference between this and any other infection in 
a punctured wound of this kind.” There was abundant testimony in corroboration 
of the above facts, and from these facts the jury found for the plaintiff. 

[7] Per contra, on this point, the defendant offered the testimony of the man 
who worked in the same mine with insured on Saturday, and he stated that he 
saw no wound on insured’s knee and that he walked home with him after work 
hours and heard no complaint. In addition to this testimony, defendant offered 
much learned, technical, and expert testimony tending to prove that insured came 
to his death by reason of a general septicaemia caused by gonococcus germ from 
the inside and not as a result of an external injury. This expert testimony 1s 
admissible, but not conclusive, and while not denied in so many words, the facts 
justify a conclusion different from that expressed by the experts. 

[8] Much is said regarding the doctor’s certificate of death furnished by plain- 
tiff with proof of death, wherein the doctor stated that death was due to general 
septic condition following infected knee and in answer to the question, “Was death 
due to accident?” and the answer, “No.” This answer is not conclusively binding 
on plaintiff. 

The opinion is extended, and the application is overruled. 


SOVEREIGN CAMP, W. O. W. v. BARTON. 1 Div. 855. 
Supreme Court of Alabama. March 21, 1935. 
Rehearing Denied April 25, 1935. 
160 Southern Reporter 684. 

1. INSURANCE. 

In action for disability benefits, plea of general issue cast upon plaintiff 
burden of proving allegation that satisfactory proof of disability was made while 
policy was still in force. 


(For other cases, see Insurance, Dec. Dig. § 817[1].) 
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2. INSURANCE. 

Where complaint alleges satisfactory proof of disability was made and 
issue is taken thereon, allegation is not sustained by proving waiver of require- 
ment. 

(For other cases, see Insurance, Dec. Dig. § 815[4].) 

3. INSURANCE. 

In action for disability benefits where insured failed to sustain burden of 
proving that satisfactory proof of disability was furnished, insurer was entitled to 
affirmative charge, notwithstanding special pleas and replications undertaking to set 


up waiver, since such pleas had no office until insured met burden placed on him 
by insurer’s plea of general issue. 

(For other cases, see Insurance, Dec. Dig. § 825[1].) 

Appeal from Circuit Court, Mobile County; Claude A. Grayson, Judge. 

Action on a policy of insurance by Walter Barton against the Sovereign 
Camp of the Woodmen of the World. From a judgment for plaintiff, defendant 
appeals. 

Reversed and remanded. 

Lyons, Chamberlain & Courtney and Daniel H. Thomas, all of Mobile, for 
appellant. 

Geo. S. Taylor and Wm. H. Cowan, both of Mobile, for appellee. 


COLUMBIAN MUT. LIFE INS. CO. v. VASSER. 1 Div. 853. 
Supreme Court of Alabama. March 21, 1935. 
Rehearing Denied April 25, 1935. 
160 Southern Reporter 696. 
1. INSURANCE. 

Life policies must be construed most strongly against insurer, but unreason- 
able construction is not authorized. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

In determining intention of parties to life policy, language of policy should be 
read in light of the business transacted. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. INSURANCE. 

Where cash value of life policy at time of lapse was $246.75, and insured’s debt 
to insurer was $206.70, insured was entitled to such extended insurance as $40.05 
would buy, and beneficiary after insured’s death was not entitled to deduct amount 
of debt from face of policy, where policy provided that any indebtedness would 
reduce benefit and proportionately reduce sum of paid-up insurance an amount at 
risk under continued insurance. 

(For other cases, see Insurance, Dec. Dig. 367[2].) 

4, INSURANCE. 

As respects extended insurance, life policy provision that any indebtedness 
would operate to reduce benefit applied only in case of settlement required to be 
made before lapse. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

Appeal from Circuit Court, Mobile County; Claude A. Grayson, Judge. 

Action on a policy of life insurance by Margie Vasser against the Columbian 
Mutual Life Insurance Company. From a judgment for plaintiff, defendant appeals. 

Transferred from Court of Appeals under section 7326, Code 1923. 

Reversed and remanded. 

Lyons, Chamberlain & Courtney, of Mobile, for appellant. 

\Vm. V. McDermott, of Mobile, for appellee. 


EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES 
v. WATTS. 6 Div. 697. 
Supreme Court of Alabama. March 21, 1935. 
Rehearing Denied April 25, 1935. 
160 Southern Reporter 713. 


1, INSURANCE. 
In coal miner’s action on group policy, evidence that plaintiff, having been 
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removed from mines because of disability, was given light outdoor work and was 
finally laid off, held sufficient for jury regarding disability. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

2. INSURANCE. 

Where work is accompanied by suffering and aggravation of chronic disease 
and medical advice favors rest, fact that employee has strength to work and does 
work occasionally will not bar recovery on group policy covering “total permanent 
disability.” 

(For other cases, see Insurance, Dec. Dig. § 524.) 

3. INSURANCE. 

Charge that “total permanent disability” within group policy does not mean 
absolute helplessness, but means inability to do substantially all of material acts 
necessary to prosecution of some occupation for which insured is fitted by training 
and experience, and means disability presumably for life, held sufficient and was as 
favorable to insurer as law of case warranted. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 

5. INSURANCE. 

In action on group policy, whether insurer, when refusing payment on sole 
ground of no disability knew that proof of disability was not filed within one year 
after disability arose and hence waived one-year limitation held jury question under 
evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 


Appeal from Circuit Court, Jefferson County; C. B. Smith, Judge. 

Action to recover disability benefits under a group policy of insurance by Ed 
Watts against the Equitable Life Assurance Society of the United States. From 
a judgment for plaintiff, defendant appeals. Transferred from Court of Appeals 
under Code 1923, § 7326. 

Affirmed. 

Howze & Brown, of Birmingham, for appellant. 

Perry & Powell, of Birmingham, for appellee. 

Bou.vin, Justice. 

The disability benefit sued for was payable “In the event that any employee 
while insured under the aforesaid policy and before attaining age 60 becomes totally 
and permanently disabled by bodily injury or disease and will thereby presumably 
be continuously prevented for life from engaging in any occupation or performing 
any work for compensation of financial value, upon receipt of due proof of such 
disability before the expiration of one year from the date of its commencement.” 

{1] Count A, on which the case was tried, averred such disability arose on 
to wit, June 24, 1931, while insured was in the employ of Sloss Sheffield Steel 
& Iron Company, the employer, holding the group policy, because of chronic 
asthma, chronic arthritis, and hypertension (high blood pressure). 

Upon careful consideration of the evidence, we are of opinion it made a case 
for the jury on this issue. 

Evidence tended to show the insured to be a negro laborer, 57 years of age, 
employed as a coal miner, taken out of the mines in the spring of 1931 because of 
disability, and put to light outdoor work, clean-up work, cutting weeds, removing 
litter, etc., and finally laid off June 24, 1931; that later he was assigned to CWA 
work relief, where his duties were “toting water.” Further testimony tended to 
show such work was performed intermittently with pain and exhaustion, with 
continuing rales, symptoms of asthma. Competent medical authority reported total 
disability as per the complaint in the fall of 1932. There was conflict in profes- 
sional opinion as to his condition, some on examinations at different periods, and 
some conflict as to condition about the time of the trial. 


[2] The mere fact that, when not suffering an acute attack of asthma, he could 
and did, up to the time of trial, perform some such work, would not justify an 
affirmative instruction for defendant. If work is accompanied by suffering, aggra- 
vation of a chronic disease, in such sort that sound medical advice says not to 
work, the fact that there is still strength to do it at times, and, under stress ot 
circumstances he does so perform, will not defeat his right to the total permanent 
disability benefit under stipulations here presented. New York Life Ins. Co. v. 
Torrance, 228 Ala. 286, 153 So. 463; Id., 224 Ala. 614, 141 So. 547; Equitable Lite 
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Assur. Soc. v. Dorriety (Ala. Sup.) 157 So. 59; Metropolitan Life Ins. Co. v. 
Blue, 222 Ala. 665, 133 So. 707, 79 A. iL. R. 852; United States Casualty Co. v. 
Perryman, 203 Ala. 212, 82 So. 462; Travelers’ Ins. Co. v. Plaster, 210 Ala. 607, 
98 So. 909; New York Life Ins. Co. v. McLean, 218 Ala. 401, 118 So. 753. 

[3] The trial court, in his oral charge, defined permanent total disability, as 
applied to this case, in these words: “Now, permanent disability, within the mean- 
ing of this policy, does not mean, does not require a state(ment) of absolute help- 
lessness. In other words, it does not mean that a man must be absolutely helpless, 
but here is what it means: It means the inability to do substantially all of the 
material acts necessary to prosecution of some occupation for which the plaintiff 
is fitted by training and experience. * * * and it means permanently disabled as 
distinguished from temporary disability, it means permanently disabled and that 
he will be disabled from now on * * * presumably for the rest of his life.” 

This instruction sufficiently covered the subject, and was as favorable to 
defendant as the law of the case warranted. Authorities, supra. 

[5] By special pleas defendant set up a breach of the stipulation whereby no 
benefit should accrue unless the insured, within one year from the commencement 
of the disability, furnish the insurer proof of such disability. 

To this defense plaintiff filed replication No. 3, saying: “Plaintiff avers that 
after due proof of his disability had been furnished defendant by plaintiff, in writ- 
ing, and received by defendant and while defendant knew such proof was not filed 
within one year after the commencement of plaintiff’s said disability and while 
and at a time when defendant knew that plaintiff had been so disabled for more 
than one year, the defendant requested the plaintiff to submit himself to defend- 
ant’s doctor for a physical examination and thereupon plaintiff did so submit to 
such examination after the defendant had received said due proof of plaintiff's 
disability and the defendant after said physical examination had been so made at 
the time and in the manner aforesaid by its doctor, declined and refused to pay 
plaintiff said claim so filed for benefits under the provisions of said policy sued 
upon basing its refusal and denial to so pay upon the sole ground that the plain- 
tiff was not permanently and totally disabled, and hence plaintiff says that the 
defendant thereby waived the matters’ and things set out in said pleas, separately 
and severally.” 

This replication was fully supported by evidence, consisting in much of corres- 
pondence between plaintiff’s counsel and defendant, resulting in final refusal on 
January 26, 1933, to pay on the sole ground that the insured is not totally and 
permanently disabled under the terms of the policy. 

In one respect, the above statement is subject to qualification. 

In the proof furnished, leading to the further examination, etc., the date of 
disability is stated as “June 24th, 1932,” instead of “June 24th, 1931,” as averred. 
This same statement, however, named the latter date, June 24, 1931, as the last 
day on which plaintiff worked for his employer, with a further statement, “I quit 
working on June 24, 1931. I did not feel able to work.” This proof was furnished 
October 25, 1932. 

Obviously, if the insured took the proof to mean the disability arose in 1932, 
it would show a claim for disability occurring after the insurance ceased to be in 
force, a disability not covered by the policy at all. 

Under all the circumstances, it was a question for the jury to determine 
whether defendant had the knowledge averred at the time of refusing payment on 
the sole ground of no disability, and waived the stipulation set up in the plea. 
Travelers’ Ins. Co. v. Plaster, supra. 

Affirmed. 

Anderson, C. J., and Gardner and Foster, JJ., concur. 


EQUITABLE LIFE ASSUR. ee STATES v. GARRETT. 
iv. 101. 
Court of Appeals of Alabama. March 26, 1935. 
Rehearing Denied April 16, 1935. 
160 Southern Reporter 776. 

1. INSURANCE. 
_ Under group disability policy providing that insurance should cease on termina- 
tion of employment, whether employment was terminated by discharge or by 
employee’s inability to perform work due to “senility,” held for jury. 





The Insurance Law Journal, Vol. 85 [Sept., 1935 


“Senility” is defined as a disease; a feebleness of body and mind inci- 
dent to old age; a state of mental impairment resulting from old age; and 

an incapacity to contract arising from the impairment of the intellectual 

facilities by old age. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

5. INSURANCE. 

In action by employee under group disability policy issued to employer, cer- 
tificate issued to employee showing he was entitled to certain benefits under master 
policy held admissible, where true copy of master policy was in evidence. 

(For other cases, see Insurance, Dec. Dig. § 651[3].) 

Appeal from Law and Equity Court, Franklin County; B. H. Sargent, Judge. 

Howze & Brown, of Birmingham, for appellant. 

H. H. Hamilton, of Russellville, for appellee. 

Action to recover disability benefits under a group policy of insurance by 
Amon Garrett against the Equitable Life Assurance Society of the United States. 
From a judgment for plaintiff, defendant appeals. 

Affirmed. 

SAMFORD, Justice. 

This is the second appeal in this case. Equitable Life Assur. Soc. v. Garrett, 
25 Ala. App. 446, 148 So. 338. 

The plaintiff was insured under a group policy issued by the defendant to the 
Sloss-Sheffield Steel & Iron Company covering the employees of said company, 
under conditions named in the policy not here necessary to be set out. 

On the Ist day of January, 1931, the Equitable Life Assurance Society of the 
United States issued a policy insuring all of the employees of the Sloss-Sheffield 
Steel & Iron Company who elected to participate in the group life insurance plan. 
The appellee elected to participate in this plan, and on the 16th day of January, 
1931, the Equitable Life Assurance Society of the United States issued to the 
appellee a certificate stating that he was insured under the master policy issued 
to the Sloss-Sheffield Steel & Iron Company. The master policy and also the cer- 
tificate of insurance issued to the appellee provided that in the event the appellee, 
while insured under the policy and before he attained the age of sixty, became 
totally and permanently disabled by bodily injury or disease and would thereby 
presumably be prevented for life from engaging in any occupation or performing 
any work for compensation of financial value, the Equitable, upon receipt of due 
proof of such disability, would pay to the appellee $500 in ten monthly installments 
of $50.35 each. The policy and the certificate further provided that the insurance 
should automatically cease upon the termination of appellee’s employment with the 
Sloss-Sheffield Steel & Iron Company. 

The first assignment of error insisted on in brief is the refusal of the trial 
court to give at its request the general affirmative charge. 

[1] It is not disputed that prior to May 18, 1931, the plaintiff was an employee 
of the Sloss-Sheffield Steel & Iron Company, and, as such employee, was entitled 
to the protection provided for in the master policy. It is contended, however that 
on May 18, 1931, plaintiff was “laid off” or discharged by the Sloss-Sheffield Steel 
& Iron Company, and that automatically the liability of the defendant ceased, and 
it is further contended that on said date plainiff was not totally disabled, according 
to the terms of the policy. On this point the plaintiff testified that he was not 
discharged or “laid off,” but that on May 18, 1931, he quit work on account of his 
inability physically to perform his work, that at the time he was totally and per- 
manently disabled by reason of disease and could not further carry on any work 
of financial value. Dr, Harris, a qualified physician, testified that some time after 
May 18, 1931, which time was fixed at sixty days by the defendant, he examined 
plaintiff and found him affected with a disease called senility, which disease rend- 
ered plaintiff incapable of performing any work of a gainful nature, and that such 
disability was permanent, and this doctor gave it as his opinion from that exam- 
ination and his observation of plaintiff as his family physician prior to that time 
that this plaintiff was permanently and totally disabled in May, 1931, as the result 
of senility, which he classed as a disease. Dr. Harris, who testifies as an_expert, 
says positively that as a result of senility, which is a disease, this plaintiff in his 
opinion was unable to work from this disease in May, 1931, and that he continued 
in this condition. 





Life] Morris v. New York Life Ins. Co. 457 


According to American Medical Dictionary, senility is the feebleness of body 
and mind incident to old age. According to Corpus Juris, vol. 57, page 126, it is 
a state of mental impairment resulting from old age, and according to Black’s Law 
Dictionary, it is: “Incapacity to contract arising from the impairment of the intel- 
lectual faculties by old age.” According to Webster’s Dictionary, senility is a dis- 
ease and it would seem that when the senility is premature, as in this case, it may 
be so classed. But, whether senility is a disease or a symptom is of no moment 
here. If it is a disease causing total disability or the symptom of a disease causing 
the same disability, it comes to the same thing. 

So according to the testimony for plaintiff, there was testimony from which 
the jury could legally infer that, before attaining the age of sixty, plaintiff became 
totally and permanently disabled by bodily injury or disease, and will thereby 
presumably be continuously prevented for life from engaging in any occupation or 
performing any work for compensation or financial value, and that he became so 
disabled while he was in the employ of the Sloss-Sheffield Steel & Iron Company 
and protected by the policy of insurance. 

But, says the defendant, if there was a scintilla of evidence which, under the 
decisions, would prevent the giving of the general charge in its favor, then it says 
the overwhelming weight of the evidence contra to that for plaintiff, entitled it to 
have the verdict set aside and a new trial granted. This testimony consisted of 
statements of Dr. Clark, a physician for the Sloss-Shefheld Steel & Iron Company, 
that he had examined plaintiff at the request of the company on May 9, 1931, and 
found him able to work; the statement of W. J. Porter, the superintendent for 
Sloss-Sheffield Steel & Iron Company, who said that on May 18, plaintiff was 
engaged in his usual work as a common laborer and was laid off by order of the 
company in order to reduce the force. This witness further testified that plaintiff 
came to him and applied for work after May 18, and when plaintiff complained 
that he was not permitted to go on back to work, “I told him we needed strong men 
or man power. * * *We were laying off the older men, not men that couldn’t work, 
but those not as efficient.” Fred Carter, a foreman for Sloss-Sheffield Steel & 
Iron Company, corroborated the witness Porter. This testimony presents conflict 
upon every material point. It was for the jury to weigh the testimony and to con- 
sider all the facts and circumstances. This they did and found for the plaintiff. 

{4, 5] There was admitted in evidence over, the objection of defendant a copy 
of the master policy, furnished by the defendant and admittedly a correct copy. In 
order for a correct copy of the master policy to be admissible in evidence, it was 
not necessary for plaintiff to account for its absence. The contract itself accounted 
for its absence and showed that plaintiff had not and never had the custody or 
control over it. All that plaintiff had was a certificate showing that he was entitled 
to certain benefits under the master policy, and when a true copy of the master 
policy was produced, and that by the defendant, and plaintiff had introduced his 
certificate showing his right to participate, upon complying with the conditions, 
and had offered evidence tending to prove a compliance with those conditions, his 
case was made out. There is no error in admitting the copy of the master policy 
or the certificate issued to plaintiff. 


There is no error in the record and the judgment is affirmed. 
Affirmed. 


MORRIS v. NEW YORK LIFE INS. CO. Civ: 1520. 
District Court of Appeal, Fourth District, California. April 5, 1935. 
43 Pacific Reporter (2d) 572. 
1. INSURANCE. 


_Insurer’s receipt of proof of insured’s disability held condition precedent to 
waiver of payment of premiums under life insurance policy, providing that if 
insurer received due proof that insured was wholly disabled, insurer should 
Waive payment of premiums thereafter due during such disability. 

(For other cases, see Insurance, Dec. Dig. § 362.) 
2. INSURANCE. 4 

Life insurance policy lapsed in its entirety on nonpayment of premium due 
before insurer received proof of insured’s total disability, so that no money due 
insured was in insurer’s hands for payment of premiums because of policy pro- 
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vision for payment of benefits to insured from year after proof of such disability, 
payment of premiums being condition precedent to payment of such benefits. 


(For other cases, see Insurance, Dec.. Dig. § 367[2].) 


Appeal from Superior Court, Los Angeles County C. P. Vicini, Judge. 

Action by Max Morris against the New York Life Insurance Company. 
Judgment for defendant, and plaintiff appeals. 

Affirmed. 


David R. Rubin, of Los Angeles, for appellant. 

Meserve, Mumper, Hughes & Robertson, of Los Angeles (E. Avery Crary, of 
Ios Angeles, of counsel), for respondent. 

BARNARD, Presiding Justice. 

The plaintiff brought this action to recover certain disability benefits under 
a policy of life insurance issued to him by the defendant in January, 1916. The 
policy provided that the payment of a premium should not maintain the policy 
in force beyond the date when the next payment became due, except as therein 
provided. Another clause provided for thirty days’ grace in the payment of any 
premium after the first, during which time the policy was to continue in force. 
There was also a provision for disability benefits, the material parts of which 
read as follows: 

“Section 3—Disability Benefits. 

“A. Waiver of Premiums.—If, after this Policy shall have been in force one 
full year and before default in the payment of any premium, the Company 
receives due proof that the Insured before attaining the rated-up age of sixty 
years has become wholly disabiled by bodily injury or disease so that he is and 
will be presumably, thereby permanently and continuously prevented from 
engaging in any occupation whatsoever for remuneration or profit, the Company 
shall waive payment of each premium as it thereafter becomes due during the 
Insured’s said disability. * * * 

“B. Instalment Payments—In addition to waiving payment of premiums as 
aforesaid, if such disability shall have occurred before the Insured attained the 
rated-up age of sixty years, the Company, one year after said proof of such 
disability, shall pay to the Insured one-tenth of the face amount of the Policy 
and a like amount in each insurance year thereafter during the continuance of 
such disability prior to the maturity of the Policy; the Policy must be returned 
to the Company for the endorsement thereon of each payment. * * * ” 


The trial court found that the plaintiff paid all premiums coming due under 
said policy prior to January 14, 1929; that the premium coming due on that date 
was never paid or tendered to the defendant; that in accordance with its terms 
the policy lapsed for nonpayment of the premium due on that date; that the 
plaintiff became wholly disable by bodily disease and was thereby permanently 
and continuously prevented from engaging in any occupation whatsoever for 
remuneration or profit from 1925 down to and including the time of the trial; 
that the defendant had no notice of such disability until informed thereof by 
letter from the plaintiff’s attorney in January, 1931; and that no evidence of such 
disability on the part of the plaintiff was delivered to the defendant and no 
proof of such disability was made until September 17, 1931. As conclusions of 
law, the court found that the policy in question lapsed for nonpayment of the 
premium due and payable on January 14, 1929; that the receiving of proof of 
disability by the defendant before default in the payment of any premium due 
was a condition precedent to be performed by the insured in order to effect a 
waiver of the payment of premium and in order to recover disability benefits 
provided for in the policy; and that the plaintiff did not before default in the 
payment of the premium due on January 14, 1929, perform said condition prece- 
dent by delivering to the defendant due proof that he had become disabled within 


the meaning of the policy. Judgment was entered for the defendant, and the 
plaintiff has appealed. 


[1] Most of the points raised are based upon the contention that, under the 
terms of this policy, the furnishing of proof of disability prior to any default in 
the payment of a premium is not a condition precedent to the waiver of payment 
of the premium by the respondent and to the accrual of disability benefits where 
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the disability has, in fact, occurred prior to any default in the payment of a 
premium. A similar contention was decided adversely to appellant in the recent 
case of Cochens v. Prudential Insurance Co. of America (Cal. App.) 40 P.(2d) 
902. The language of the policy here in question relating to the waiver of 
premiums, while not identical with that of the policy involved in the case referred 
to, is precisely similar in effect, and brings this case squarely within the principle 
there laid down. Under the terms of this policy, the receipt by the company of 
proof of disability is clearly made a condition precedent to a waiver of payment 
of premiums. 

[2] It is further argued that clause B of section 3 of this policy provides an 
additional benefit in case of disability, that an additional premium was charged 
for this, and that the fact of disability created a liability for the payment of such 
benefit and thus provided.a fund in the hands of the insurance company which 
could and should have been used by it for the payment of the premiums due. 

This argument assumes that the policy is in force and that a liability for the 
payment of the benefit referred to has accrued. The additional charge for this 
benefit was included in the premium which was not paid. It will be noted that 
the language used in clause B relates and connects the same to clause A. Not 
only is no payment for disability to be made until one year after proof thereof 
is made but the entire provision for such disability is an additional benefit to the 
waiver of the payment of premiums and the same is to accompany or follow that 
other benefit. The two clauses must be read together and the payment of a 
premium and the keeping of the policy in force is as much a condition precedent 
to the one benefit as to the other. When the policy lapsed for the nonpayment 
cf the premium, it lapsed in its entirety and no money due to the appellant was 
in the hands of the respondent which could have been used for the payment of 
premiums. 

This same point was involved in the case of Bergholm v. Peoria Life Ins. 
Co., 284 U. S. 489, 52 S. Ct. 230, 231, 76 L. Ed. 416, where the insured also sought 
to recover disability benefits under a clause providing that the insurer would 
pay to the insured a monthly income of 1 per cent. of the amount of the policy, 
which clause, like the one here in question, was related to another provision 
providing for the waiver of premiums in case of disability, both clauses being 
based upon a provision that proof of the disability should be furnished to the 
insurer. In that case, the court said: 

“Here the obligation of the company does not rest upon the existence of the 
disability; but it is the receipt by the company of proof of the disability which 
is definitely made a condition precedent to an assumption by it of payment of 
the premiums becoming due after the receipt of such proof. The provision to 
that effect is wholly free from the ambiguity which the court thought existed 
in the Marshall policy. Compare Brams v. New York L,. Ins. Co., 299 Pa. 11, 14, 
148 A. 855. It is true that where the terms of a policy are of doubtful meaning, 
that construction most favorable to the insured will be adopted. Mutual L,. Ins. 
Co. v. Hurni Packing Co., 263 U. S. 167, 174, 44 S. Ct. 90, 68 L. Ed. 235 [238], 31 
A. L. R. 102; Stipcich v. Mutual L. Ins. Co., 277 U. S. 311, 322, 48 S. Ct. 512, 72 
I. Ed. 895 [900]. This canon of construction is both reasonable and just, since 
the words of the policy are chosen by the insurance company; but it furnishes 
no warrant for avoiding hard consequences by importng into a contract an 
ambiguity which otherwise would not exist, or, under the guise of construction, 
by forcing from plain words unusual and unnatural meanings. 


“Contracts of insurance, like other contracts, must be construed according 
to the terms which the parties have used, to be taken and understood, in the 
absence of ambiguity, in their plain, ordinary, and popular sense. Imperial F. 
Ins. Co. vy. Coos County, 151 U. S. 452, 462, 463, 14 S. Ct. 379, 38 L. Ed. 231 [235, 
236]. As long ago pointed out by this court, the condition in a policy of life 
insurance that the policy shall cease if the stipulated premium shall not be paid 
on or before the day fixed is of the very essence and substance of the contract, 
against which even a court of equity cannot grant relief. Klein v. New York L. 
Ins. Co., 104 U. S. 88, 91, 26 L. Ed. 662 [663]; New York L,. Ins. Co. v. Statham, 
93 U. S. 24, 30, 31, 23 L. Ed. 789 [791] [19 Am. Rep. 512, note]; Pilot L. Ins. Co. 
v. Owen (C. C. A.) 31 F.(2d) 862, 866. And to discharge the insured from the 
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legal consequences of a failure to comply with an explicitly stipulated require- 
ment of the policy, constituting a condition precedent to the granting of such 
relief by the insurer, would be to vary the plain terms of a contract in utter 
disregard of long-settled principles.” 

[3] It is further urged that as a matter of public policy an insurance company 
should not be permitted to write insurance contracts of this nature since they 
are likely to deceive the unwary and lead the ordinary man into feeling that he 
is relieved from the payment of premiums upon becoming disabled, without 
further action on his part. While this argument is not without its force, it is 
one that must be addressed to the legislative or administrative branch of the 
government and not to the courts. We can only interpret the contract as made 
and it is not within our province to say that the parties may not agree to such a 
condition as that in question. 

The judgment appealed from is affirmed. 

We concur; Marks, J; Jennings, J. 


BEAUMOND et al. v. a ae INS. CO. OF AMERICA. 
iv. . 
District Court of Appeal, Second District, Division 1, California. March 29, 1935. 
43 Pacific Reporter (2d) 820. 
INSURANCE. 


Forms furnished by agent and signed by insured requesting insurer in event 
of insured’s death to pay policy benefits to designated beneficiary, while ineffectual 
to change beneficiary under policies originally made payable to estate, held sufficient 
as assignments thereof, where policies did not require notice of assignment and 
forms were to be retained until claim was made (Civ. Code, § 2764). 


(For other cases, see Insurance, Dec. Dig. §§ 209, 587.) 


Appeal from Superior Court, Los Angeles County; W. Turney Fox, Judge. 

Action by Adelaide Beaumond and another against the Prudential Insurance 
Company of America. From a judgment of nonsuit, plaintiffs appeal. 

Reversed. 

For prior opinion, see 41P.(2d) 359. 

Herbert F. Bridges, of Los Angeles, for appellants. 

Loeb, Walker & Loeb, of Los Angeles, for respondent. 

Epmonps, Justice pro tem. 
_ _ Plaintiffs appeal from a judgment of nonsuit in an action upon a policy of 
industrial life insurance. 


_ Egnacio Glory, a Filipino, insured his life under two policies issued by the 
defendant company payable “to the executors or administrators of the Insured 
immediately upon receipt of due proof of the prior death of the Insured during 
the continuance of this policy, unless payment be made under the provisions of 
the next succeeding paragraph.” This latter provision is known as the facility 
of payment clause. 


Some time after the issuance of the policies, Glory took plaintiff Beaumond to 
the office of the company and told the agent that he wanted to make her the bene- 
ficiary of his life insurance. The agent thereupon gave him two blanks which he 
signed in the presence of the agent and Miss Beaumond. Each of them was in 
identical form except as to policy number and read as follows: 

“I, the undersigned, insured under Policy No. * * * in the above named Com- 
pany, hereby request and authorize the said Company, in event of my death prior 
to the death of the person next hereinafter named, to pay the amount of benefit 
specified in said policy to Adelaide Beaumond, my (state relationship, if any) 
Friend and the receipt signed by said person, or other sufficient proof of such 
payment, shall operate in the same manner as the receipt or proof of payment 
described in said policy. 

“It is mutually agreed and understood, however, that nothing herein is to vary 
in any manner any of the provisions, agreements or conditions contained in said 
policy and the application therefor, especially the provision in the policy, that the 
Company may make any payment provided for in the policy to any relative by 
blood or connection by marriage of the Insured, or to any person appearing to 
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said Company to be equitably entitled to the same, anything herein to the contrary 
notwithstanding. . 


“(Signature] Egnacio Glory.” 

The insured later died as the result of an accident and $2,000.25 became due 
on the two policies. Miss Beaumond made claim for the proceeds, which the com- 
pany refused to recognize, and accordingly paid the amount to the public admin- 
istrator as the administrator of the estate of the insured. Thereupon, plaintiff 
Beaumond brought this action, joining her coplaintiff as an assignee of an interest 
in the sum. : 

In an opinion filed herein prior to the order granting petition for rehearing, 
we said that the company’s defense is “that under the facility of payment clause 
it may pay the money to any person who comes within its provisions, and that hav- 
ing done so, its action is conclusive and bars an action by any other person.” In 
their petition for rehearing, counsel for respondent insisted that we have mis- 
understood their position. The true position of respondent, they say, is that pay- 
ment was made, “not by virtue. of the facility clause, but by virtue of the direct 
designation of the insured’s administrator as beneficiary, without reservation of 
any right to change the beneficiary.” 

Assuming that the foregoing statement of counsel is correct, and that our 
statement of their position was due to a misunderstanding, the real question 
becomes: Who was the payee of the policy at the time of the insured’s death? 
The administrator was the payee, unless Miss Beaumond had been substituted by 
virtue of the documents signed* by Egnacio Glory, and quoted above. We think 
that the documents were effective as such substitution. This being so, our previous 
discussion of the “facility of payment clause” becomes, in large part, superfluous. 

While the instruments executed by Glory were ineffectual to change the “bene- 
ficiary” under the policies, they are sufficient as assignments thereof. In the case 
of Lewis v. Reed, 48 Cal. App. 742, 192 P. 335, 336, the insured under policies of 
the same character as those sued upon in this action, executed and delivered the 
following: “For value received, I hereby agree and request that in the event of 
my death that policies No. 31229112, 31229113, 31285557 issued by Metropolitan 
Life Insurance Company be paid to Paul P. Lewis.” In an action by Lewis against 
the administrator of the insured’s estate, who had collected the insurance money, 
the court held that this instrument was an effective assignment of the policies. In 
reaching this conclusion the court observed: “Section 2764, Civil Code, provides 
that—‘A policy of insurance upon life or health may pass by transfer, will, or 
succession to any person, whether he has an insurable interest or not, and such 
person may recover upon it whatever the insured might have recovered.’ The sec- 
tion following provides that no notice of transfer is necessary to preserve the valid- 
ity of a policy upon life or health, unless expressly required thereby. No one of 
the policies here considered contained any requirement that notice should be given 
of assignment of it. The question as to whether an insured under a life policy, 
which was made payable in case of death to his estate, could legally assign his 
interest, and especially to one not having an insurable interest in his life, has been 
the subject of some debate. Irrespective of statutory conditions, however, it has 
iatterly become well settled that such an assignment may be made. * * * It would 
seem that the statute of this state was designedly adopted to set at rest any ques- 
tion as to the assignability of a life insurance policy and also to affirm the right 
to make such assignment to a person having no insurable interest in the life of 
the insured.” The policies sued on in this action do not require notice of their 
assignment, and, on the contrary, it is to be noted that the printed forms supplied 
by the company to Glory include the following: “This form must not be sent to 


home office, but should be retained by the holder of the policy and presented with 
the policy when claim is made.” 


The judgment is reversed. 
We concur: Conrey, P. J.; Houser, J. 
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O’MEARA v. COLUMBIAN NAT. LIFE INS. CO. 
Supreme Court of Errors of Connecticut. April 3, 1935. 
178 Atlantic Reporter 357. 
1, INSURANCE. 


Burden was on plaintiff suing on accident clause of life policy to show that 
sole proximate cause of insured’s death was an accident. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

2. INSURANCE. 

Effects on human system of diabetes, bronchitis, nephritis, and chronic gout,’ 
which insured had, and of abrasion over eye when insured was found in uncon- 
scious condition, were not within sphere of common knowledge, but required 
testimony of witnesses possessing special knowledge and skill in medicine and 
surgery to elucidate. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

3. INSURANCE. 

In action on accident clause of life policy, jury of laymen could not speculate 
as to cause of insured’s unconscious condition, where insured was suffering from 
diabetes, bronchitis, nephritis, and chronic gout, and, when found unconscious, 
had abrasion over left eye. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

4. INSURANCE. 

In action on accident clause of life policy, evidence that insured was found 
in unconscious condition with abrasion over left eye, and that he had diabetes, 
bronchitis, nephritis, and chronic gout, held insufficient to justify finding that 
insured’s unconsciousness was the result of a fall, or finding for plaintiff, where 
insured’s exposure resulted in pneumonia of which insured died. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

5. INSURANCE. 

In action on accident clause of life policy, verdict for plaintiff could not be 
sustained, where testimony of physicians that diabetes contributed to insurer’s 
death was undisputed. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from Court of Common Pleas, Fairfield County; Samuel C. Shaw, 
Judge. 

Action by Jane O’Meara against the Columbian National Life Insurance 
Company to recover on a policy of life insurance, brought to the court of common 
pleas and tried to the jury. Verdict for the plaintiff, and appeal by the defend- 
ant. 

Error and new trial ordered. 

Argued before Maltbie, C. J., and Haines, Hinman, Banks, and Avery, JJ. 

William Reeves, of Bridgeport, for appellant. ’ 

John Henry Sheehan, of New Haven, for appellee. 

Avery, Judge. 

The plaintiff, Jane O’Meara, was the beneficiary named in a life insurance 
policy issued by the defendant, Columbian National Life Insurance Company, 
upon the life of John T. Scully in the amount of $1,000, with an additional 
indemnity provision that, upon receipt of proof that the death of the insured 
occurred as a direct result of bodily injuries effected directly and independently 
of all other causes through external, violent, and accidental means within 90 
days from the date of the injury, and of which there is a visible contusion or 
wound upon the exterior of the body, the defendant will pay to the beneficiary 
$1,000, in addition to the face amount of the policy; it being mutually agreed that 
this additional indemnity benefit will not apply if the assured’s death results 
from physical or mental infirmity or directly or indirectly from illness or disease 
of any kind. The defendant offered to pay the full amount of the policy, and 
the matter in controversy was whether or not the death of the insured resulted 
wholly from accidental causes within the terms of the policy so as to entitle the 
plaintiff, as beneficiary, to the additional benefit. The case was tried to the jury 
and a verdict returned in favor of the plaintiff, from which the defendant has 
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appealed, assigning error in the denial by the trial court of the defendant's 
motion to set aside the verdict; also in the’ refusal of the court to instruct the 
jury as requested, in the charge as delivered, and certain rulings upon evidence. 

Viewing the evidence in the light most favorable to the plaintiff, the jury 
might reasonably have found that the assured, John T. Scully, a man weighing 
about 200 pounds, 47 years of age, and a butcher by occupation, lived with his 
sister-in-law on North State street in Ansonia. On Sunday, January 21, 1934, 
the plaintiff had been with Mr. Scully most of the day until about 6 o’clock in 
the evening. He appeared to be in good health, and they had eaten a good 
dinner together in the afternoon. After leaving the plaintiff in the early evening, 
he went to a restaurant on North State street, operated by a Mr. Jenkins, about 
700 feet southwest of the laneway leading to the rear of his house. He played 
cards with Jenkins all evening and ate with him at about 3 a. m. on’ Monday, 
January 22d. He did not drink any liquor during this period. About 3:30 
Scully left, and was next seen by a police officer, Shea, entering the laneway 
south of his house. This was at about 3:40 a. m. Officer Shea observed that 
Scully staggered as he walked into the driveway. About 35 or 40 minutes later, 
Officer Shea was proceeding north on North Main street in his automobile when 
he found Scully lying on the dirt sidewalk on North Main street at a point 
about midway from the corner of North State and North Main streets and the 
steps of the house located on the latter street. This place was across a vacant 
lot from the end of the lane and the rear of the house where he lived. The 
officer observed that Scully was unconscious and had an abrasion over his left 
eye. He called an ambulance and summoned Dr. O’Neil of Ansonia, who came 
and immediately had Scully taken to the Derby Hospital. Upon arrival at the 
hospital in the accident room, the patient being unconscious and having a 
contusion and laceration over the left eye, an entry was made in the hospital 
record “Admission Diagnosis—fractured skull.” X-ray pictures were taken but 
showed no fracture. Dr. O’Neil treated the patient and ordered a urine analysis 
and blood test. These tests showed a high percentage of sugar, and the existence 
of sugar, acid, and casts in the urine, indicating a diabetic condition. The exam- 
ination also disclosed that Scully was suffering from bronchitis, nephritis, and 
chronic gout. Dr. O’Neil prescribed the administration of insulin, and some time 
in the afternoon of the following day Scully recovered consciousness. His 
general condition, however, grew worse, and it was discovered that he was 
suffering from lobar pneumonia, of which he died upon the following day. 
Scully had been a sufferer from diabetes for several years. 

[1] To recover under the terms of the policy, the burden rested upon the 
plaintiff to show that the sole proximate cause of the death was an accident. 
If bodily disease, independent of an accidental injury, combined therewith and 
contributed to produce it, no liability exists. Stanton v. Travelers’ Insurance 
Co., 83 Conn. 708, 710, 78 A. 317, 34 L. R. A. (N. S.) 445; Rinaldi v. Prudential 
Ins. Co., 118 Conn. 419, 424, 172 A. 777. The claim of the plaintiff is that Scully 
died of lobar pneumonia brought about by the exposure resulting from his falling 
from the top of the wall to the sidewalk and lying there for some time thereafter. 
The case of the plaintiff rests upon a succession of inferences: (1) That there 
was a fall caused by accident and not by disease; (2) that, by reason of the fall, 
Scully was rendered unconscious and exposed upon the ground on a January 
morning for the better part of an hour; and (3) that from the exposure pneu- 
monia was caused to set in whereby he died, and that therefore the accident 
was the sole proximate cause of his death. 

[2-4] When found by Officer Shea, Scully was lying on the sidewalk parallel 
with the side of the lot with his head towards the street corner. There was 
evidence that the hedge at the top of the wall appeared as though something 
had broken through it; and, from the evidence, the jury might reasonably have 
concluded that the deceased fell through the hedge and from the wall, and did 
not fall while walking along the sidewalk. There was, however, an entire absence 
of any testimony tending to show that his unconscious condition was due to the 
injury which he had received in falling or that the injury was of such a character 
as would tend to produce unconsciousness. The effects upon the human system 
of diseases or injuries such as are here involved are not wthin the sphere of 
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common knowledge. To understand such matters, the testimony of witnesses 
possessing special knowledge and skill in the sciences of medicine and surgery 
is required. Whether the injuries wére of such character as in reasonable 
probability would have caused his unconsciousness presented a medical question 
requiring the testimony of men skilled in that profession. It was not permissible 
for the jury of laymen without such expert testimony to speculate as to the cause 
of his unconscious condition. Green v. Stone, 119 Conn. 300, 306, 176 A. 123; Bates 
v. Carroll, 99 Conn. 677, 679, 122 A. 562; Slimak v. Foster, 106 Conn. 366, 368, 138 
A. 153; Quackenbush v. Vallario, 114 Conn. 652, 657, 159 A. 893; Capolupo v.. Wills, 
116 Conn. 13, 17, 163 A. 454; Witkowski v. Goldberg, 115 Conn. 693, 696, 163 A. 
413. The only medical testimony bearing upon his unconscious condition was that 
of his attending physician, who declined to venture an opinion as to how it was 
caused, and the testimony of Dr. Blumer, an expert diagnostician called by the 
defense, who stated that in his opinion the unconscious condition of Scully was a 
diabetic coma caused by the disease with which he was suffering, and in no way 
attributable to the injury to his head. Upon the evidence, the jury could not reason- 
ably reach the conclusion that Scully’s unconsciousness was the result of the fall, 
and, as his exposure thereafter was undoubtedly due to that unconsciousness, there 
was lacking a necessary link in the chain of proof of the plaintiff’s case. 

[5] With respect to the cause of death also, the evidence is insufficient to 
sustain a verdict in favor of the plaintiff. The medical examiner who certified 
as to the cause of death stated in his certificate that a contributing cause was 
diabetes. Dr. O’Neil, the attending physician, did not express an opinion that 
the accidental injury was the sole cause of death, but, on the contrary, stated 
that the diseases from which Scully was suffering were contributing causes; 
while Dr. Blumer testified unequivocally that diabetes was a contributing cause. 
¥rom the testimony offered, reasonable men could not draw the conclusion that 
accidental injury was the sole proximate cause of the death of the deceased. 

It follows that the verdict was without evidential support to sustain it, and 
the trial court should have set it aside. It is unnecessary to discuss the other 
assignments of error. 

There is error, the verdict is set aside, and a new trial is ordered. 

In this opinion the other Judges concurred. 


THE PRAETORIANS v. TAUNTON. 


Supreme Court of Florida, Division B. April 8, 1935. 
160 Southern Reporter 676. 
1. INSURANCE. 


Beneficiary may recover unpaid part of value of life policy, notwithstanding 
beneficiary has executed release to insurer in consideration of amount less than 
value of policy, where beneficiary gained nothing by execution of release and 
insurer had no bona fide cause for denying liability and lost nothing by acting on 
release and paying part of what was due beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

2. INSURANCE. 

Where there is no dispute as to amount due under policy, payment and accept- 
ance of less than entire sum due and execution of receipt or release does not, in 
absence of any new consideration, bar recovery of balance, but where insurer denies 
its liability in good faith, settlement of controversy is sufficient consideration for 
insured’s agreement to accept less than sum fixed by policy. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

3. INSURANCE. 

Release executed to life insurer by beneficiary, in consideration of sum less 
than face value of policy, did not bar beneficiary’s suit for balance, where insurer 
had no bona fide cause for refusing to pay entire amount. 

(For other cases, see Insurance, Dec. Dig. § 603.) 


Error to Circuit Court, Bay County; Ira A. Hutchison, Judge. 

_Action by John Taunton against The Praetorians. To review a judgment for 
plaintiff, defendant brings error. 

Affirmed. 





Life] Equitable Life Assur. Soc. of the U. S. v. McKeithan 465 


Farmer, Merrill & Farmer, of Dothan, Ala., and Thomas Sale, of Panama 
City, for plaintiff in .error. - 


J. M. Sapp and H. P. Sapp, both of Panama City, for defendant in error. 


EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES 
v. McKEITHAN. 
Supreme Court of’ Florida, Division A. March 25, 1935. 
Rehearing Denied April 30, 1935. 
160 Southern Reporter 883. 
2. INSURANCE. 

“Total disability,” within policy providing for benefits for total and presumably 
permanent disability does not mean state of absolute helplessness, but means 
‘insured’s inability to do substantially all of material acts necessary to engage in 
any occupation for remuneration or profit, taking into consideration his mental 
and physical capacity so to do if he so wished. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

3. INSURANCE. 

Where, under policies providing for total and permanent disability. benefits, 
presumption of permanence attached to proven total disability after it had existed 
continuously for at least four months, insured was entitled to benefit of presump- 
tion in aid of recovery until insurer succeeded in overthrowing presumption. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

Error to Circuit Court, Washington County; D. J. Jones, Judge. 

Action by Raymond L. McKeithan against the Equitable Life Assurance 


Society of the United States. To review a judgment for plaintiff, defendant brings 
error. 


Affirmed. ; 

A. P. Drummond, of Bonifay, and E. C. Maxwell, of Pensacola, for plaintiff 
in error. 

Cecil A. Rountree and James N. Daniel, both of Chipley, for defendant in 
error. 

Per Curiam. 

This suit was one wherein judgment was rendered against plaintiff in error 
in a suit at law to recover monthly payments for alleged total and presumably 
permanent disability alleged as preventing plaintiff below from engaging in any 
occupation for remuneration or profit. The major question presented is the suffici- 
ency of the evidence as to disability to support a recovery. 

The policies sued on were made part of the declaration and show the nature 
of the agreement to be one whereby the insurance company became liable when 
it was alleged and duly made to appear that the insured had become presumably 
permanently disabled within the description of a presumably permanent disability 
as that phrase is employed in the policies sued on, under the heading “Total and 
Permanent Disability.” The policies sued on provided as follows: 

“Total and Permanent Disability. Upon receipt of due proof as hereinafter 
provided that the Insured, while this policy was in force and no premium here- 
under in default, became totally disabled as hereinafter defined due to bodily injury 
or disease before the anniversary of the Register date of this policy upon which 
the Insured’s age at nearest birthday is 60 years and that such Total Disability 
has existed continuously for at least four months, the Society will, subject to the 
conditions set forth below, presume such Total Disability to be permanent and 
** * ” (Italics supplied.) 

_ “(b) Pay to the insured for the fourth and each subsequent completed month 
of such Total Disability during its continuance the monthly disability income 
stated on the first page hereof, provided, however, that no income shall be payable 
for any period of total disability more than one year prior to receipt at the Home 
Office of the Society of written notice of claim. The first payment hereunder 
shall be made upon receipt of such due proof and an additional payment upon 
= completion of each additional month of such total disability during its con- 
inuance. 5 


“Definition. Disability is total when it prevents the Insured from engaging in 
any occupation for remuneration or profit.” 


[2, 3] Total disability as used in a policy of insurance like that here considered 


’ 
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does not mean a state of absolute helplessness. It means inability on the part of 
the insured to do substantially all of the material acts necessary to the insured’s 
engaging in any occupation for remuneration or profit, taking into consideration 
his mental and physical capacities so to do if he so wished. See note to 51 A. L. R. 
1048, and cases cited. Under the language of the policies, the presumption of 
permanence attaches to a proven total disability after it has existed continuously 
for at least’ four months. The insured is contractually entitled to the benefit of 
such presumption in aid of recovery until the insurer succeeds in overthrowing 
such presumption in the manner provided for under the heading “Recovery from 
Disability,” which reads as follows: 

“Recovery from Total Disability. The Society shall have the right at any time 
during the first two years after receipt of such proof, and thereafter once a year, 
to require proof of the continuance of such Total Disability. If satisfactory proof 
is not furnished, or if it appears at any time that such total disability has termin- 
ated, no further premiums will be waived and no further Disability Income pay- 
ments will be made on account of such Total Disability.” (Italics supplied.) 

Other propositions argued have been considered, but no special comment is 
found to be necessary with reference to same. We have found no reversible error 
in the refusal of the special charges requested, nor in the rulings on the admissi- 
bility of evidence. 

Judgment affirmed. 

Whitfield, C. J., and Brown and Davis, JJ., concur. 

Ellis, P. J., and Terrell and Buford, JJ., concur ig the opinion and judgment. 


INTERSTATE LIFE & ACCIDENT INS. CO. v. MCMAHON. No. 23951. 
Court of Appeals of Georgia, Division No. 1. Feb. 9, 1935. 
179 Southeastern Reporter 132. 
1. INSURANCE. 


Insurance agent’s knowledge that life insured was very nervous at time of 
application and on date policy was delivered waived such nervousness as ground 
for avoiding policy, in absence of fraud, where application did not limit agent's 
authority and was not attached to and made part of policy. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

2. INSURANCE. 

Provision in life policy, issued without medical examination and without appli- 
cation being attached to and made part of policy, that policy should not take effect 
unless insured was in “sound health” on date of delivery precluded recovery on 
policy only if condition of insured’s health changed between time of taking appli- 
cation and date of delivery. 

The term “sound health” or “good health,” used in a policy, means 
that the applicant has no grave impairment or serious disease, and is free 
from any ailment that seriously affects the general soundness and health- 
fulness of the system. A bad cold may be the forerunner of pneumonia, 

a headache the first symptom of a deadly malady, and yet a bad cold or 

a headache is not necessarily a condition of unsound health. 

(For other cases, see Insurance, Dec. Dig. 136[4].) 

3. INSURANCE. 

Evidence warranted finding that applicant for life insurance was in sound 
health on day of application and in same condition on day of delivery of policy, 
so as to authorize recovery thereon. 


(For other cases, see Insurance, Dec. Dig. § 665[2].) 
Syllabus by the Court. 

1. A condition of nervousness is not necessarily a condition of unsound health 
in legal contemplation; and where the agent of an insurance company had knowl- 
edge that an applicant for insurance “was very nervous” at the time of the appli- 
cation and on the date of the delivery of the policy, and the application does not 
limit the authority of the agent and is not attached to and made a part of the 
policy, such knowledge of the agent as to the applicant’s condition is knowledge 
of the company, and, in the absence of fraud, results in a waiver by the company 
of such condition of the applicant’s health as a means of avoiding the policy. _ 

2. A provision in a life insurance policy, issued without medical examination 
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and without the application being attached to and made a part thereof, that it 
shall not take effect unless on date of delivery the insured is in sound health, 
refers to a change in health between the time of taking the application for the 
insurance and the date of delivery of the policy; and where the condition of the 
health of the insured on the date of delivery of the policy is the same as on the 
date of application, such a provision will not avoid the policy. 

3. The evidence authorized the verdict in favor of the plaintiff; the motion 
for a new trial shows no cause for a reversal of the judgment; and the court did 
not err in overruling the motion for a new trial. 

Broyles, C. J., dissenting. 

Error from Superior Court, Whitfield County; C. C. Pittman, Judge. 

Suit by Ruby McMahon against the Interstate Life & Accident Insurance 
Company. Judgment for plaintiff, defendant’s motion for a new trial was over- 
ruled, and defendant brings error. 

Affirmed. 

J. A. McFarland, of Dalton, for plaintiff in error. 

R. Carter Pittman and Mitchell & Mitchell, all of Dalton, for defendant in 
error. 


THE PRAETORIANS v. COOK. No. 23855. 
Court of Appeals of Georgia, Division No. 1. Feb. 27, 1935. 
179 Southeastern Reporter 14% 
1. INSURANCE. 


Fraternal benefit association was not required to apply on unpaid premiums 
amount paid monthly by insured as local counsel dues, to avoid lapse of policy, 
even if policy issued was plain. life policy. 

(For other cases, see Insurance, Dec. Dig. § 753[1].) 

2. INSURANCE. 

Evidence in action against fraternal benefit association on lapsed life policy 
held insufficient to make issue for jury whether association which, pending sub- 
mission of evidence of insured’s good health and at time of his death, was holding 
remittance for reinstatement in suspense, had approved reinstatement application. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 

3. INSURANCE. 

Beneficiary suing on lapsed life policy had burden to show that policy had 
been properly reinstated. 

(For other cases, see Insurance, Dec. Dig. § 817[2].) 

Syllabus by the Court. 

Irrespective of whether the defendant company issued to the insured a plain 
life insurance policy, or a membership certificate in a fraternal benefit association, 
which would determine whether the insured was bound only by the provisions 
in the policy, or by the by-laws of the company, the policy itself manifestly 
provided for a lapse of the policy upon failure to pay premiums, and the policy, 
under its provision having lapsed, and there being no evidence to show an 
approval of the reinstatement health certificate by the company, the evidence 
demanded a verdict in favor of the defendant company. 

Error from City Court of Bainbridge; P. D. Rich, Judge. 

Action by Mrs. W. S. Cook against the Pretorians. There was a judgment 
for plaintiff and an order overruling defendant’s motion for a new trial, and 
defendant brings error. 

Reversed. 

John R. Wilson and W. H. Miller, both of Bainbridge, for plaintiff in error. 

A. B. Conger, of Bainbridge, for defendant in error. 


AMERICAN NAT. INS. CO. v. HOLBERT. No. 24066. 
Court of Appeals of Georgia, Division No. 2. Feb. 8, 1935. 
179 Southeastern Reporter 219. 
1, INSURANCE. 


Whether insured was in sound health when policy was issued held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[3].) 





468 The Insurance Law Journal, Vol. 85 [Sept., 1935 


2. INSURANCE. 
Evidence held insufficient to show that insurer’s refusal to pay loss was 


frivolous or unfounded so as to authorize insured’s recovery of attorney’s fees 
as penalty for bad faith refusal (Code 1933, § 56-706). 


(For other cases, see Insurance, Dec. Dig. § 665[1].) 


Error from Superior Court, Muscogee County; C. F. McLaughlin, Judge. 

Suit by Cammie Holbert against the American National Insurance Company. 
Judgment for plaintiff, defendant’s motion for a new trial was overruled, and 
defendant brings error. 


Affirmed on condition. 

Foley & Chappell, of Columbus, for plaintiff in error. 

John D. Odom and-Geo. C. Palmer, both of Columbus, for defendant in error. 

Syllabus Opinion by the Court. 

JenxKINs, Presiding Judge. 

[1]. 1. While there is evidence that some five months prior to the time the 
policy sued on was issued the insured had been treated for what was diagnosed 
as cirrhosis of the liver, and while‘there is evidence that some three months after 
the issuance of the policy he was again treated for what was diagnosed as the 
same disease, and that some nine months after the issuance of the policy he 
died from what what was diagnosed as this disease, the evidence is in conflict 
as to whether the complaint from which he suffered before the policy was issued 
was permanent and incurable; and since there is undisputed evidence that at the 
time the policy was issued the insured was in perfect health, and did hard manual 
labor every day in a barrel mill, and there was no indication from his appearance 
or actions that there was anything wrong with him, this court is without author- 
ity to say as a matter of law that at the time the policy was issued the insured 
was not in sound health within the meaning of the provision in the policy that 
“no obligation is assumed by the company prior to the date hereof, nor unless 
on said date the insured is * * * in sound health.” There being no question in 
this case as to fraudulent misrepresentations, the court therefore did not err in 
overruling the insurance company’s motion for new trial on the ground that the 
verdict was without evidence to support it. See Smith v. National Life & 
Accident Ins. Co., 45 Ga. App. 766, 165 S. E. 913; National Life & Accident Ins. 
Co. v. Carter, 46 Ga. App. 1, 2, 166 S. E. 247; Bankers’ Health & Life Ins Co. v. 
Brown, 49 Ga. App. 294, 175 S. E. 387. 

[2] 2. There being no evidence of any frivolous or unfounded refusal by the 
defendant insurance company to pay the plaintiff, and the question of liability 
being a close one under the law and facts, the defendant was reasonably entitled 
to have the matter adjudicated without being subject to the charge of bad faith. 
The award of attorney’s fees as a penalty under the Civil Code (1910), § 2549 
(Code 1933, § 56-706) was therefore unauthorized. If the plaintiff, when the 
remittitur from this court is made the judgment of the trial court, will write off 
from the judgment the amount of such fees, the judgment for the plaintiff will 
be affirmed, otherwise it is reversed. 

Judgment affirmed on condition. 

Stephens and Sutton, JJ., concur. 


JOHN HANCOCK MUT. LIFE INS. CO. v. YATES. No. 24220. 
Court of Appeals of Georgia, Division No. 2. Feb. 8, 1935. 
Rehearing Denied Feb. 27, 1935. 

179 Southeastern Reporter 239, 


3. INSURANCE. nb 
Manner in which question of materiality of representations made by insured 
in application for life policy is to be determined is matter affecting remedy only, 
and not validity, form, or effect of contract, and is controlled by law of place 
where action is brought and not place where contract was made. 
(For other cases, see Insurance, Dec. Dig. § 251.) 
4. INSURANCE. ; ; a : 
Where insurer's agent incorrectly records answers in application for life 
policy as to matters material to risk after being informed as to true facts by 
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applicant, agent’s actual knowledge will be imputed to insurer, estopping it from 
asserting invalidity of policy because of incorrect statements. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

5. INSURANCE. 

Statement in application for life policy that applicant is in good or sound 
health is not a warranty on part of applicant that his health is absolutely perfect. 

(For other cases, see Insurance, Dec. Dig. § 291[5].) 

6. INSURANCE. 

Insured’s representation that he was in sound health at time life policy was 
applied for and issued does not authorize avoidance of policy by insurer unless 
insured had knowledge that he was in bad health or circumstances were such 
that should have led him to that conclusion. 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 

7. INSURANCE. . : 

Term “sound or good health,” as used in life policy, means that applicant 
or insured has no grave impairment or serious disease, and is free from any 
ailment that seriously affects general soundness and healthfulness of his system. 

(For other cases, see Insurance, Dec. Dig. § 291[5].) 

8. INSURANCE. ’ : ‘ : 

Whether fact that insured had indigestion troubles in March, April, and May 
of 1932, and died from cancer of intestines in June, 1932, rendered life policy 
applied for and issued in May, 1932, void, where insurer’s agent had been 
informed of insured’s indigestion troubles, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

9. INSURANCE. j : 

Where action on life policy is defended on ground that insured made misrep- 
resentations of facts material to risk, burden of showing materiality of represen- 
tations and their falsity is on insurer. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

10. INSURANCE. , 

Whether life policy applicant who, shortly before making application, had 
gone to physician for treatment for indigestion falsely represented facts material 
to risk in answering questions as to previous illness and as to consultation with 
physician in negative held for jury, it not appearing to physician that applicant 
was suffering from any serious or dangerous ailment such as affected his general 
health, especially where applicant stated true facts to agent who recorded 
answer in negative. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

11, INSURANCE. 

Limitations on insurer’s agent’s authority contained in life policy apply only 
to matters occurring subsequently to issuance of policy. 

(For other cases, see Insurance, Dec. Dig. § 90.) 

12. INSURANCE. 

Where life policy applicant covenants that statements to medical examiner 
are true, and statements are made part of policy, variation material to risk will 
avoid policy, whether statements were made in good faith or willfully and 
iraudulently. 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 

13. INSURANCE. 

Whether applicant’s statements in application for life policy are material to 
risk dgpends on whether knowledge or ignorance of facts to which statements 
a would materially influence insurer’s action (Civ. Code 1910, §§ 2479-2481, 
2483). 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 

14. INSURANCE. 
If insurer’s soliciting agent had notice that insured was not in good health 
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but nevertheless life policy was issued and delivered and premium accepted by 
insurer, presumption existed that insurer waived condition avoiding policy in 
event of insured’s illness at time of application and delivery of policy. 

(For other cases, see Insurance, Dec. Dig. § 646[5].) 

15. INSURANCE. 

Applicant for life policy correctly answering questions propounded by solicit- 
ing agent is under no duty to afterwards examine application and policy to 
ascertain on what representations policy purports to have been issued. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 


Error from City Court of Carrollton; J. J. Reese, Judge. 

Action by E. K. Yates against the John Hancock Mutual Life Insurance 
Company. Judgment for plaintiff. Defendant’s motion for new trial was denied, 
and he bring’s error. 

Affirmed. 

Smith, Smith & Bloodworth, of Atlanta, and Boykin & Boykin, of Carroll- 
ton, for plaintiff in error. 

Smith & Millican, of Carrollton, for defendant ir error. 


Syllabus Opinion by the Court. 
Sutton, Judge. 


[1, 2] 1. While it is true that it is the general rule that contracts are to be 
governed as to their form, validity, and effect by the laws of the place where 
they are made, that is, by the lex loci contractus (Civil Code, § 8); it is also 
true that the mode of procedure, the character and extent of the remedies on the 
contract sought to be enforced, the rules of evidence and so on are governed 
by the lex fori, that is, the law of the state in which the action i instituted. 
Chamblee v. J. B. Colt Co., 31 Ga. App. 34, 119 S. E. 438; Davis v. Melton, 46 Ga. 
App. 639, 168 S. E. 320; Beck & Gregg Hardware Co v. Southern Surety Co., 44 
Ga. App. 518, 162 S. E. 405. 

[3] (a) “The materiality of representations made by the insured in his 
application, under the laws of Georgia, is a question for the jury to decide. The 
manner in which this question shall be determined, being a matter affecting the 
remedy only, and not the ‘validity, form, or effect of the contract,’ is to be 
controlled by the lex fori, and not by the lex loci contractus.” Massachusetts 
Benefit Life Ass’n v. Robinson, 104 Ga. 256 (8), 30 S. E. 918, 919, 42 L. R. A. 261. 

[4] (b) The law of New York is that when a life insurance policy is delivered 
to the insured, he must read it (or have the same read to him), and the applica- 
tion forming a part thereof, and if the application does not contain correct 
answers to the questions asked by the agent of the insurer, the insured is under 
a duty to so inform the insurer and have the same corrected, and when he fails 
tc do this a recovery will not be permitted, in an action on the policy by the 
beneficiary against the insurer, even though the insurer’s agent was informed 
of the facts and incorrectly recorded the answers of the applicant. Minsker v. 
John Hancock Mutual Life Ins. Co., 254 N. Y. 333, 173 N. E. 4, 81 A. L. R. 829; 
Travelers’ Ins. Co. v. Pomerantz, 246 N. Y. 63, 158 N. E. 21. In this case it is 
undisputed that the insured visited a physician four times during April, 1932, 
prior to his death in June of that year, when he was suffering from indigestion, 
and that the application shows that the question as to whether he had received 
medical advice during the past five years was answered in the negative. Under 
the New York law, as pronounced in the above decisions, a recovery could not 
be had by the beneficiary on this policy. However, under the law of this state, 
a different rule prevails. Our decisions hold that while an insurance policy will 
be avoided where the applicant therefor has made false answers as to matters 
material to the risk in the application for the insurance, such as to previous 
ilness, soundness of health at that time, etc. (Southern Surety Co. v. Fortson, 
44 Ga. App. 329, 161 S. E. 679); yet where the agent of the insurance company 
incorrectly records the answers of the applicant to questions propounded in the 
application as to matters material to the risk, after being informed by the appli- 
cant as to the facts, the agent’s acutal knowledge thereof will be imputed to the 
insurer and it will be held to be estopped from asserting the invalidity of the 
policy because of such incorrect statements as to material matters. National 
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Casualty Co. v. Borochoff, 45 Ga. App. 745 (1), 747, and citations, 165 S. E. 905, 
907; Southern Surety Co. v. Fortson, 46 Ga. App. 265 (1, 2), 167 S. E. 335. 


[5-8] 2. A statement in an application for an insurance policy, that the 
applicant is in good or sound health at that time, is not to be construed to be a 
warranty upon the part of the applicant that his health is absolutely perfect. 
Massachusetts Benefit Life Ass’n v. Robinson, supra, 104 Ga. 256 (10), 30 S. E. 
918, 42 L. R. A. 261. Under the facts of this case, the policy sued on was not 
void as a matter of law because the applicant stated that he was in good health, 
when he had informed the insurer’s agent that he had. had indigestion and when 
the physician who treated the applicant did not inform him that he was afflicted 
with a dangerous or deadly malady, the physician not being able to determine 
this from the applicant’s condition, and it not appearing that the indigestion 
suffered by the applicant seriously impaired his physical state or system in any 
way, but it appearing, however, that the applicant worked every day and seemed 
always to be in good spirits and health up to the time he went to the hospital 
for an examination of his condition in June, 1932. It is essential that the insured 
should have knowledge that he was in bad health or that there were circum- 
stances which should have led him to that conclusion, in order for a policy of 
insurance to be voided by the insurer, in this state, on account of the represen- 
tation by the insured that he was in sound health at the time the policy was 
applied for and issued, when in fact he was suffering from a malignant malady 
in an incipient form, from which he died shortly after the policy was issued. 
The term “sound or good health,” as used in a policy of life insurance, means 
that the applicant or insured has no grave impairment or serious disease, and 
is free from any ailment that seriously affects the general soundness and health- 
fulness of his system. Atlantic & Birmingham R. Co. v. Douglas, 119 Ga. 658, 
46 S. E. 867; National Life & Acc. Ins. Co. v. Carter, 46 Ga. App. 1, 166 S. E. 247; 
National Life & Acc. Ins. Co. v. Lee, 46 Ga. App. 4, 166 S. E. 253. Under the 
facts of this case, the physician who treated the insured for indigestion having 
stated that he could not determine that the insured had a deadly malady, and 
the insured having informed the agent that he had had indigestion troubles, 
the opportunity of the insurer was equal with that of the insured to find out 
that the insured, at the time of the application for this insurance, was in reality 
suffering from a deadly disease, from which he died shortly after the policy was 
issued. This policy should not be declared void, as a matter of law, because the 
insured had indigestion troubles in March, April, and May of 1932, and died from 
a cancer of the intestines in June, 1932, the policy of insurance. being applied for 
and issued in the month of May, but the question was properly one for submission 
to a jury under proper instructions from the court, and this was done in the 
case under consideration. 

(a) “This being a suit to recover by the beneficiary under a life insurance 
policy, which was defended upon the ground that the insured at the time of the 
issuance of the policy was not in sound health, and that she, in her application 
for insurance, made false and fraudulent representations as to her physical 
condition, thereby fraudulently inducing the insurer to issue the policy, and it 
appearing from the evidence that the jury was authorized to find that the 
insured was in sound health [as that term is used in a policy of life or health 
and accident insurance] at the time of the issuance of the policy and did not 
make the false and fraudulent statements as alleged,” the jury properly deter- 
mined this issue against the insurance company, and such finding was not 
contrary to the law or the evidence. National Life & Acc. Ins. Co. v. Smith, 34 
Ga. App. 242 (2), 129 S. E. 113, 114. 


[9] 3. Ina suit upon a life insurance policy where the defense is based upon 
the ground that the insured, in his application, which was a part of the policy, 
made misrepresentations of material facts, which changed the character or 
extent of the risk, the burden of showing that, the representations were material 
and were untrue is upon the insurer, and such questions are generally issues of 
fact for determination by the jury. O’Connell v. Supreme Conclave, 102 Ga. 143, 
28 S. E. 282, 66 Am. St. Rep. 159; Life Ins. Co. v. Pate, 23 Ga. App. 232, 97 S. E. 
874; Phenix Ins. Co. v. Fulton, 80 Ga. 224, 4 S. E. 866; Connecticut Mut. Life 
Ins. Co. v. Mulkey, 142 Ga. 358, 82 S. E. 1054. 
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[10] 4. In answering a question propounded in an application for insurance, 
which is a part of the insurance policy, as to previous illness and whether the 
applicant had consulted or been treated by a physician within the past five years, 
the applicant does not falsely misrepresent a material fact and void the policy, 
as a matter of law, where he answers such question in the negative and it 
appears that shortly prior to the application he had been suffering from indiges- 
tion and had gone to a physician for treatment therefor, and the physician had 
given him a bottle of milk of magnesia to take, it not appearing to the physician 
that the applicant was suffering from any serious or dangerous ailment such as 
affected his general health. Federal Life Ins. Co. v. Summergill, 45 Ga. App. 
— 166 S. E. 54; New York Life Ins. Co. v. Watson, 48 Ga. App. 211, 172 S. E. 
502. . 

(a) This is especially true where the insured stated to the agent filling out 
the application that he had had indigestion, and the agent replied “that is all 
right” and recorded the answer of the insured in the negative. See National 
Casualty Co. v. Borochoff, supra. 

(b) This is true even though the applicant was, in connection with the 
above question, specifically asked if he had a cancer or tumor, and he replied, 
“No,” and was also specifically asked if he had indigestion, and he then told the 
agent that he had had indigestion and the agent replied, “That is all right,” and 
then recorded the applicant’s answer in the negative, and thereafter the insured 
died from a cancer or tumor of the intestines, within two months from the date 
of the application. 

[11] 5. The limitations upon the authority of the agent who solicited this 
insurance, and who filled out the application, were contained in the policy itself, 
and it has been held that such limitations apply only to matters occurring subse- 
quently to the issuance of the policy, and that in such a case actual knowledge on 
the part of such agent of the insurer would be knowledge of the insurance 
company, and if a policy is issued with knowledge upon the part of such agent 
of matters or conditions which would cause the insurer to reject the application 
and refuse to issue the policy, the knowledge will be imputed to the insurer and 
the insurer will be held to have waived the existence of such facts, and the 
policy will not be voided thereby. In such a case as the one under review, the 
jury would be authorized to find that the agent had actual knowledge of the 
facts prior to the issuance of the policy, and that the insurer would now be 
estopped from asserting that the policy was void because of such misrepresenta- 
tions. See Interstate Life, etc., Co. v. Bess, 35 Ga. App. 723, 134 S. E. 804. 

[12] 6. When an applicant for life insurance covenants in his application 
that the statements made to the medical examiner are true, and these state- 
ments are made a part of the policy and form the basis of the contract, any 
variation in them which is material, whereby the nature or extent or character 
of the risk is changed, will avoid the policy, whether the statement was made 
in good faith or willfully and fraudulently. Supreme Conclave v. Wood, 120 
Ga. 328, 47 S. E. 940. In such a case it must be determined, first, was the repre- 
sentation false, and, second, if false, was it made with reference to a matter 
material to the risk. Sovereign Camp v. Beard, 26 Ga. App. 130, 105 S. E. 629. 

[13] Whether questions contained in an application are material depends 
upon whether knowledge or ignorance of the facts sought to be elicited thereby 
would materially influence the action of the insurer. 


This rule relates to actual misrepresentations of fact made in answer to 
questions propounded in the application for insurance, and not to the failure of 
‘he applicant to state material facts or his concealment of material facts. In 
the former, sections 2479 and 2480 of the Civil Code (1910) govern. In the latter, 
sections 2481 and 2483 control. Mutual Benefit Ass’n v. Bell, 49 Ga. App. 640, 
176 S. E. 124. 

[14] 7. If, before or at the time of execution of the contract of insurance, 
the insurer’s agent who procured the contract or who examined the insured and 
filled out the application had notice that the insured was not in good health, but, 
on the contrary, had been treated for indigestion and was in a secondary anemia 
condition, which might have been caused by a malignant malady, such as 4 
cancer of the intestines, and nevertheless the policy was issued and delivered, 
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and the premium paid to the insurer, the insurer will be presumed to have waived 
a condition avoiding the policy in the event of ill health of the insured at the 
time of the application therefor or delivery of the policy, and will be estopped 
from setting up that defense to an action on the policy. Knowledge of material 
facts upon the part of an agent of an insurance company is notice to the com- 
pany. Such knowledge will be imputed to it. Where such agent willfully 
inserted in the application a false answer to a material question, he will be 
regarded in so doing as the agent of the insurer, and the agent’s knowledge of 
the falsity of the answer will be imputed to the insurer. Rome Ins. Co. v. 
Thomas, 11 Ga. App. 539, 75 S. E. 894; Fair v. Metropolitan Ins. Co., 5 Ga. App. 
708, 63 S. E. 812; Life ‘& Cas. Co. v. Burkett, 38 Ga. App. 328, 144 S. E. 29; 
National Life & Acc. Ins. Co. v. Sneed, 40 Ga. App. 131, 149 S. E. 68; Wiley v. 
Rome Ins. Co., 12 Ga. App. 186, 76 S. E. 1067; Metropolitan Life Ins. Co. v. 
McAleer, 43 Ga. App. 669, 159 S. E. 906. 

[15] 8. The applicant for the life insurance policy gued on in this case had 
a right to rely upon the agent or medical examiner. of the insurer who filled out 
the application in behalf of the insurer, propounding to the applicant the ques- 
tions therein, and where the applicant correctly answered the questions pro- 
pounded to him or gave to such agent or medical examiner all the facts within 
his knowledge concerning his previous illness and present condition of his health, 
he could presume that the agent would perform his duty relative to the insurer. 
The insured is therefore under no duty afterwards to make an examination of 
the policy and of the application which is a part thereof, to ascertain upon what 
representations the policy purports to have been issued. Mutual Life Ins. Co. 
y. Brown, 34 Ga. App. 301, 129 S. E. 307. 

9. The action was brought in this state on a policy of life insurance, which 
was applied for and issued in the state of New York, the insured and his bene- 
ficiary both living there at the time. However, upon the death of the insured, 
the beneficiary, his wife, brought his body to his old home in Georgia for burial, 
and remained in this state to live. The defendant denied liability solely upon 
the ground of false answers in the application of the insured which was attached 
to and made a part of the insurance policy, and set up that the law of New York 
rather than that of Georgia was applicable. The evidence upon the controlling 
issues was conflicting. The jury returned a verdict in favor of the beneficiary 
for principal, damages, and attorney’s fees. The defendant moved for a new 
trial, and the plaintiff voluntarily wrote off from the verdict the damages and 
attorney’s fees. Whether or not there was any error in any of these exceptions 
depended upon whether the lex fori or the lex loci contractus controlled. No 
error of law appears in any of the special assignments of error, and the verdict 
in the plaintiff’s favor was supported by competent evidence. In these circum- 
stances, the trial judge did not err in overruling the defendant’s motion for a 
new trial. 

Judgment affirmed. 

Jenkins, P. J., and Stephens, J., concur. 


METROPOLITAN LIFE INS. CO. v. LOVETT. No. 23927. 
Court of Appeals of Georgia, Division No. 2. Feb. 8, 1935. 
Rehearing Denied Feb. 26, 1935. 
179 Southeastern Reporter 253. 
1, INSURANCE. 

In suit on group policy, verdict for total disability benefits held properly com- 
puted on basis of increased policy of $2,000 rather than original policy of $1,000, 
notwithstanding application for benefits was made before issuance of increased 
policy, where insured did not press his claim, returned to work, and did not file 
new claim until after increased policy was issued. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

2. INSURANCE. 
Verdict for disability benefits on group policy held not excessive because 


including installments due between time of filing suit and time of trial, where such 
installments were claimed in petition. 


(For other cases, see Insurance, Dec. Dig. § 666.) 
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3. INSURANCE. 

Provision of group policy for “due proof” of disability held not to require 
proof in affidavit form. 

(For other cases, see Insurance, Dec. Dig. § 542[1].) 

4. INSURANCE. 

In suit on group policy, evidence warranted finding that insurer’s refusal to 
pay claim on ground that insured was not totally and permanently disabled was in 
“bad faith,” authorizing recovery of attorney’s fees notwithstanding insured 
demanded larger sum as benefits than that to which he was entitled, since insurer’s 
refusal was not based on excessiveness of demand (Civ. Code 1910, § 2549). 

‘Bad faith” within Civ. Code 1910, § 2549, providing that where insurer 
refuses to pay loss within 60 days after demand insurer shall be liable to 
pay insured, in addition to loss, not more than 25 per cent. on the liability 
of the insurer for the loss, and all reasonable attorney’s fees for the pro- 
secution of the case against the insurer, where it is made to appear to the 
jury trying the case that the refusal of the insurer to pay the loss was in 
“bad faith,” is not the equivalent of actual fraud, but is any frivolous or 
unfounded refusal in law or in fact to pay according to the insurance con- 
tract after a demand. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

5. INSURANCE. 

$500 attorney’s fees awarded insured for insurer’s bad faith refusal to pay 
claim on $2,000 group policy held not excessive, although insurer was entitled to 
recover only $360 disability benefits at time award was made (Civ. Code 1910, §§ 
2549, 4399). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Syllabus by the Court. 

1. Under the rules as adjudicated by the Supreme Court, the jury were author- 
ized to find that the plaintiff insured was “totally and permanently disabled” within 
the meaning of the policy sued on. 

2. The court and the jury properly based the recovery of total disability benefits 
on the $2,000 of increased insurance, instead of the $1,000 provided by the original 
policy. 

3. Total disability benefits due under the amended policy between the time of 
filing suit and the time of trial were recoverable. Under the provision that the first 
installment would commence three months after the receipt of “due proof” of total 
and permanent disability, the jury were authorized to find that such proof was 
furnished on September 27, 1932, and to award the plaintiff ten installments, begin- 
ning December 27, 1932, and amounting to $360. The recovery of $580.80 was 
unauthorized to the extent of the $220.80 excess. 

4. The award of attorney’s fees, under the Civil Code (1910), § 2549, for the 
refusal of the insurer in “bad faith’ to pay the claim of the insured after demand, 
was not unauthorized. The amount of the fee was authorized by the evidence, and 
cannot be set aside as excessive. 

Error from Superior Court, Laurens County; J. L. Kent, Judge. 

Suit by L. D. Lovett against the Metropolitan Life Insurance Company. Judg- 
ment for plaintiff, defendant’s motion for a new trial was overruled, and defend- 
ant brings error. 

Affirmed on condition. 

Jones, Johnston, Russell & Sparks, of Macon, for plaintiff in error. 

Hatcher & Hatcher and S. P. New, all of Dublin, for defendant in error. 


LIFE & CASUALTY INS. CO. OF TENNESSEE v. SMITH. No. 24268. 


Court of Appeals of Georgia, Division No. 1. April 15, 1935. 
179 Southeastern Reporter 744. 
INSURANCE. 


“Bad faith,” within statute making insurer liable for damages and attorney's 
fees for refusal in “bad faith” to pay loss, is not equivalent of actual fraud, but 1s 
any frivolous or unfounded refusal in law or in fact to comply with policyholder's 
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requisition to pay according to terms of contract and conditions imposed by statute, 
and is negatived by probable cause for refusing payment (Civ. Code 1910, § 2549). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Error from Superior Court, Upson County; Wm. E. H. Searcy, Jr., Judge. 

Suit by Willie Smith against the Life and Casualty Insurance Company of 
Tennessee. Judgment for plaintiff, and defendant brings error. 

Affirmed on condition. 

James R. Davis, of Thomaston, for plaintiff in error. 

W. M. Dallas, of Thomaston, for defendant in error. 

Syllabus Opinion by the Court. 

GuERRY, Judge. 

Plaintiff sued the defendant company to recover under a life insurance policy, 
under which he was beneficiary. He alleged in his petition that the policy was in 
effect at the time of the death of the insured; that notice of such death was in due 
time properly submitted to the company, and that his continued demands for pay- 
ment were refused by the company. The company defended on the ground that the 
insured had within two years prior to the issuance of the policy been treated by 
a physician for a serious disorder or disease, to wit, goiter and extreme nervous- 
ness, and that under a provision of the policy it was only liable for the return of 
the premiums. The evidence for the defendant sustained its defense, while the 
evidence for the plaintiff denied it. The jury found for the plaintiff the full amount 
of the poliicy together with damages and attorney’s fees. Defendant excepts to 
the finding by the jury of the last two items. Held: 

1. Section 2549 of the Civil Code (1910) allows damages and attorney’s fees 
to be recovered against an insurance company in a suit against it on an insurance 
policy only when “it shall be made to appear to the jury trying the same that the 
refusal of the company to pay said loss was in bad faith.” 

2. “The terms ‘bad faith’ are not the equivalent of actual fraud, but they mean 
any frivolous or unfounded (italics ours) refusal in law or in fact to comply with 
the requisition of the policyholder to pay according to the terms of his contract and 
the conditions imposed by statute.” Cotton States Life Ins. Co. v. Edwards, 74 
Ga. 220. “Probable cause for refusing payment will negative the imputation of bad 
jaith, and without such probable cause refusal will be at the company’s peril.” 
Travelers’ Ins. Co. v. Sheppard, 85 Ga. 751, 12 S. E. 18; Georgia Life Ins. Co. 
v. McCranie, 12 Ga. App. 855, 860, 78 S. E. 1115. 

3. Under the above principles, the evidence in the case at bar was amply suffi- 
cient to show lack of bad faith on the part of the insurance company in refusing 
payment of the insured’s claim. There was ample evidence upon which the jury 
might have based a verdict in favor of the defendant’s contention. Judgment is 
therefore affirmed upon the condition that the damages and attorney’s fees be 
stricken. Otherwise the judgment is reversed. 

Judgment affirmed on condition. 

Broyles, C. J., and MacIntyre, J., concur. 


NATIONAL LIFE & ACCIDENT INS. CO. v. LAIN. 
LAIN v. NATIONAL LIFE & ACCIDENT INS. CO. Nos. 24019, 24020. 
Court of Appeals of Georgia, Division No. 1. April 8, 1935. 
179 Southeastern Reporter 751. 
2. INSURANCE. 


Policy cannot be forfeited because premiums were past-due at insured’s death, 
where it is reasonable to suppose that such premiums would have been accepted, 
had insured lived, in accordance with insurer’s custom of receiving past-due pre- 
miums without objection. 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 

Error from Municipal Court of Atlanta, Appellate Division. 

Suit by M. L. Lain against the National Life & Accident Insurance Company. 
Judgment for plaintiff, defendant’s motion for a new trial was overruled, and 
defendant brings error; plaintiff filing a cross-bill of exceptions. 

Affirmed on both bills of exceptions. 


s Conforming to answer of the Supreme Court to a certified question in 179 
. E. 120. 


Hendrix & Buchanan, of Atlanta, for plaintiff in error. 
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A. Walton Nall and E. B. Lovell, both of Atlanta, for defendant in error. 
Syllabus Opinion by the Court. 
Broyiés, Chief Judge. 


[1] 1. Under the terms of section 1 of the act of 1933 (Ga. Laws 1933, p. 290), 
as to the-municipal court of Atlanta, where a jury in that court has rendered a 
verdict in a case, or a judgment has been announced in a case tried without a jury, 
any party to the cause may make an oral motion for a new trial, “where the amount 
involved, exclusive of interest, attorneys’ fees, and costs, is less than three hun- 
dred dollars.” The words “attorney’s fees,” as here used, mean “attorney’s fees 
that are ancillary to the main relief sought in a suit of which the court has juris- 
diction, and are not confined to ‘contractual attorney’s fees as provided for in a 
promissory note or other written contract.’” National Life & Accident Insurance 
Co. v. Lain (Ga. Sup.) 179 S. E. 120, 121, (this case), decided March 12, 1935. 
Under the foregoing ruling, the amount involved in this case, exclusive of interest, 
attorney’s fees, and costs, being less than $300, the losing party properly made an 
oral motion for a new trial, and there is no merit in the motion of the defendant 
in error to dismiss the main bill ‘of exceptions, or in the cross-bill of exceptions 
sued out by her. 

[2] 2. “‘Where the insurer, by his custom and course of dealing with the 
insured, in receiving, without objection, premiums or assessments past due, when 
he could have insisted upon a forfeiture, has induced the belief on the part of the 
insured that premiums or assessments can be paid within a reasonable time after 
they mature, the insurer cannot claim a forfeiture because, at the time of the death 
of the insured, premiums or assessments were due by him which; had he lived, it 
is reasonable to suppose would have been accepted upon the same terms as those 
upon which other deferred payments had been received.’ Bankers’ Health & Life 
Ins. Co. v. Givvins, 12 Ga. App. 378, 77 S. E. 203; Cotton States Life Ins. 
Co. v. Lester, 62 Ga. 247, 35 Am. Rep. 122; Moman v. Bankers’ Health & Life 
Ins. Co., 35 Ga. App. 565(2), 134 S. E. 341.” Carolina Life Ins. Co. v- Moultrie 
40 Ga. App. 15(2), 148 S. E. 628. Under this ruling and the facts of the instant 
case the jury were authorized to find that the policy of insurance had not lapsed or 
become void; and the refusal of the court to instruct the jury as a matter of law 
that the policy had lapsed was not error. 

[3, 4] 3. “Where evidence is admitted without objection, although there is no 
allegation in the declaration authorizing it, the court may properly charge the jury 
as to the legal effect of this testimony, and, where a party permits evidence to go 
to the jury without objection, and the jury find on such evidence, the losing party 
is not entitled to a new trial on the ground that the evidence does not correspond 
with the declaration, if the declaration could, by amendment, have been made to 
cover the evidence. Georgia Railroad vy. Lawrence, 74 Ga. 534; Central Ry. Co. 
vy. Attaway, 90 Ga. 656-659, 16 S. E. 956. ‘Although the pleadings may not pre- 
sent the whole issue, * * * yet, if it be fully made by the evidence without objection, 
it is too late, after verdict, for the losing party to make that the ground of a 
motion for a new trial.’ Howard v. Barrett, 52 Ga. 15. See, also; Seabrook v. 
Brady, 47 Ga. [650, 651] 659; Savannah, Fla. & Western Ry. Co. v. Barber, 71 Ga. 
[644] 648; Savannah, etc., Ry. v. Grogan, 117 Ga. 461, 43 S. E. 701; Haiman v. 
Moses, 39 Ga. 708; Field v. Martin, 49 Ga. [268] 271; M. E. Church v. Dudley Co., 
137 Ga. [68, (6)] 69, 72 S. E. 480 (6); Artope v. Goodall, 53 Ga. [318] 323. 
These rulings are based upon the principle that, if objection were made to the 
testimony upon the ground that it was not authorized by the pleadings, the plead- 
ings might have been so amended as to authorize the introduction of the testi- 
mony.” Gainesville, etc., Co. v. Galloway, 17 Ga. App. 702 (4), 87 S. E. 1093; 
Columbia Fire Ins. Co. v. Tatum, 46 Ga. App. 475 (4), 167 S. E. 911. In the instant 
case (a suit on a policy of life insurance) the plaintiff pleaded that all the premi- 
ums due under the terms of the policy had been paid in full, and she did not plead 
a waiver by the insurance company of such terms. On the trial the evidence failed 
to show payment of the premiums as alleged, but it did disclose such a course ol 
dealing by the insurance company, in respect to receiving the premiums after they 
were due, as authorized the jury to find that the provisions of the policy requiring 
the payment of premiums within a specified time had been waived by the company ; 
and the evidence showing such a waiver was admitted without objection. A ver- 
dict in favor of the plaintiff was returned. Under the above-stated facts and the 
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ruling in the Galloway Case, supra, the court did not err in instructing the jury 
cn the question of waiver; and the defendant is not entitled to a new trial on the 
ground that the evidence does not correspond with the declaration. 


4. The verdict was authorized by the evidence, and the refusal to grant a new 
trial was not error. 


Judgment affirmed on both bills of exceptions. 
MacIntyre and Guerry, JJ., concur. 


ZETNA LIFE INS. CO. OF a ge CONN. v. HUFFSTETTER. 
o. 14849, 
Appellate Court of Indiana, in Banc. May 10, 1935. 
195 Northeastern Reporter 598. 
2. INSURANCE. 


Whether insured has been permanently and totally disabled is question of fact 
for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[11].) 
4, INSURANCE. 
In action on total and permanent disability clause in life policy, whether 
insured was totally and permanently disabled held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[11].) 
5. INSURANCE. a is ; ; 
In action on total and permanent disability clause in life policy, insured, if 
entitled to recover on ground of total and permanent disability, was also entitled 
to recover amount of premiums paid after filing of proofs of loss with insurer. 
(For other cases, see Insurance. Dec. Dig. § 666.) 
6. INSURANCE. 


In action on total and permanent disability clause in life policy, instruction that 
if jury found for plaintiff they should fix amount at $100 per month beginning six 
months after making of proof of total disability if such proof was made, and that 
the amount would be $700, to which should be added any premiums paid since 
date of making such proof, held within issues and evidence. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

Appeal from Clark Circuit Court; George C. Kopp, Judge. 

Action by Harry B. Huffstetter against the AXtna Life Insurance Company 
of Hartford, Conn. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Wilmer T. Fox, of Jeffersonville, for appellant. 

Warren B. Allison, of Jeffersonville, for appellee. 

Wilmer T. Fox, for appellant. 

James W. Fortune, for appellee. 

Kim_, Judge. 


This was an action by the appellee to recover the sum of $100 per month on 
a so-called permanent total disability clause contained in a $10,000 life insurance 
policy, which clause provided that six months after proof is received at the home 
office of the company that “from causes originating after the delivery of this 
policy the insured has become wholly, continuously and permanently disabled and 
will for life be unable to perform any work or conduct any business for compen- 
sation or profit,” providing such disability occurs before the insured reaches the 
age of sixty, the company will pay to the insured the sum of $10 per month for 
each thousand dollars of the original amount of insurance, during the lifetime and 
during the permanent total disability of the insured. 


The complaint was in one paragraph, and a copy of the policy was attached 
as an exhibit, to which complaint there was filed an answer in general denial. 
Trial was had by a jury, and a verdict was returned against the appellant, in 
favor of the appellee, for $1,088.50. Judgment was then entered on this verdict. 
Motion for new trial was filed and overruled. This appeal followed, and the errors 
assigned were that the court erred in overruling the motion for the appellant to 
require appellee to make his complaint more definite and certain, and in overruling 
appellant’s motion for a new trial. Under the motion for a new trial, the alleged 
etrors presented are: That the verdict of the jury is contrary to law; that it is 
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not sustained by sufficient evidence; that the assessment of the amount of recovery 
is too large; that the court erred in giving instructions Nos. 9 and 10, requested 
by appellee; that the court erred in overruling defendant’s motion at the close of 
plaintiff's evidence to return a verdict for the defendant; that the court erred in 
overruling appellant’s request that the jury be directed to disregard improper 
remarks; that the court erred in permitting the appellee to testify as to his recol- 
lection of the contents of the family Bible; that the court erred in refusing to 
strike out the testimony after it was admitted; that the court erred in permitting 
the witness, Franke, to testify as to the contents of the family Bible, as to the 
age of the appellee. 

The evidence disclosed that at the time this policy was issued in 1918, the 
appellee gave his occupation as a farmer; that in addition to farming he had 
engaged in the business of running a feed store and dealt in the buying and sell- 
ing of live stock; that he had not lived on a farm at least for the last seventeen 
years; that he owned one farm containing 160 acres, approximately one mile from 
the town of New Washington, and another containing 947 acres about seven miles 
away; that the farms were worked by hired hands, although the appellee himself, 
at times, did practically everything that a farmer does. In March, 1931, he received 
a Pott’s fracture of the left leg, which confined him to his bed for about ten 
weeks. Then followed several weeks in which he used crutches, and then, for some 
time, it was necessary for him to walk with a cane. That if he walked for an 
extended period his ankle hurt; that he was extremely restless at night, and could 
not sleep. That he had a leaky heart, and in 1930 he had been operated on for gall 
stones, and the year before had his appendix removed. 

That after the accident, he continued to manage the farms; that since that 
time he had not done what was described as heavy work, nor does he do many of 
the things he formerly had done, but that he does drive the truck, and, while 
driving, since the accident, has hauled live stock to and from the market; that 
he had made three trips to Cincinnati with live stock since the accident. 

Appellee’s family physician testified that appellee had been permanently dis- 
abled, and appellee’s brother-in-law, who lived in his home both before and since 
the injury, testified that appellee suffered considerably from the injury, and _ that, 
while he could do almost anything an ordinary man could do on a farm before 
the accident, since his injury he has been unable to do any work on the farm or 
engage in any occupation. Appellee and his wife testified that the pain prevented 
him from sleeping. 

[1] The court did not err in overruling the motion to make the complaint 
more specific because the motion sought to have the complaint made more specific 
in regard to a matter which was a condition precedent to the right of recovery by 
appellee, and the complaint alleged that the appellee had performed all the condi- 
tions on his part to be performed. 

[2-4] The question as to whether or not a person is permanently disabled and 
will, for life, be unable to do any work or conduct any business for compensation 
or profit is a question of fact for the jury, and, where there is any competent 
evidence to sustain such verdict, it must stand. American Liability Company v. 
Bowman (1917) 65 Ind. App. 109, 114 N. E. 992, Great Northern Casualty Com- 
pany v. McCollough (1930) 96 Ind. App. 506, 174 N. E. 103, Wenstrom v. Aitna 
Life Ins. Co. (1927) 55 N. D. 647, 215 N. W. 93, 54 A. L. R. 289. The last case 
cited construes the identical clause contained in the case at bar, and follows the 
great weight of American authority to the effect that it is a question for the jury. 
~ Thus we find that the verdict is sustained by sufficient evidence, and is not 
contrary to law. 

[5] There is ample evidence to sustain the amount of the recovery. It is not 
too large, as during the time of the disability appellee had paid a premium of 
$580.50, which he was entitled to have returned to him, under the policy, together 
with some seven months’ disability benefit at $100 per month. 

Instruction No. 9 complained of by appellant was a correct interpretation of 
the law as laid down in the case of Great Northern Casualty Company v. McCol- 
lough, supra. ; ; fod 

[6] Instruction No. 10 told the jury that if they found for the plaintiff they 
should fix the amount at $100 per month for six months after he made proof of 
his total disability, if he made such proof, and that such amount was $700 to which 
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should be added any premiums paid since the date of making such proof. There 
was evidence properly admitted, under the issues, to justify the giving of such 
instruction, and it was not erroneous. 

From what is said above, it is evident that the trial court did not err in 
refusing to direct the jury to return a verdict for the appellant at the close of 
appellee’s evidence. fa 

Finding no reversible error, the judgment of the Clark circuit court is in all 
things affirmed. 


ZEIGLER v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES. 
No. 42845. 
Supreme Court of Iowa. April 2, 1935. 
259 Northwestern Reporter 769. 
1. INSURANCE. 

Group life policies are contracts and, like other contracts, must be enforced 
according to their terms; but, being contracts of insurance, they must be con- 
strued liberally in favor of insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

Under group life policy providing that insurance of employee shall auto- 
matically cease upon termination of employment, except that employer may elect 
that all temporarily laid off employees shall be considered to be in employment 
during period of insurance, whether locomotive engineer, who had been discharged 
because of violation of rule which resulted in wreck, but who was informed by 
foreman that engineer would be rehired, and whose premium was paid by railroad 
and by him, was temporarily laid off so as to entitle recovery on policy, held for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

3. INSURANCE. 

In action on group life policy providing that insurance of employee shall 
automatically cease upon termination of employment, except that employér may 
elect that all temporarily laid off employees shall be considered to be in employ- 
ment during period of insurance, whether termination of employment of locomotive 
engineer, who had been discharged because of violation of rule which resulted in 
wreck, was permanent or only temporary, depends upon employer’s intention which 
should be arrived at by all acts of employer. 

(For other cases, see Insurance, Dec. Dig. § 177.) 


Appeal from District Court, Webster County; Sherwood A. Clock, Judge. 

Action on a policy of group insurance. The defense was that the employment 
had been terminated. The policy provided that the insurance could be continued 
by the employer on all employees temporarily laid off. The employee had been 
formally dismissed, but there were a number of circumstances indicating that the 
employer intended such termination of employment as temporary. The trial court 
submitted to the jury the question as to whether the employee had been perman- 
ently discharged or temporarily laid off. The jury returned a verdict in favor of 
the beneficiary of the insurance. The insurance company appealed. 

Affirmed. 

—— & Henry, of Des Moines, and Mitchell & Mitchell, of Fort Dodge, for 
appellant. 

D. M. Kelleher and R. A. Knudson, both of Fort Dodge, for appellee. 

Powers, Justice. 

The appellant herein, the Equitable Life Assurance Society of the United 
States, hereinafter referred to as the Insurance Company, issued to the Chicago, 
Great Western Railroad Company, hereinafter referred to as the Railroad Com- 
pany, a policy of group life insurance about the first of January, 1931, covering 
all of the employees of the Railroad Company who should elect to participate 
therein. Under the plan adopted, the Railroad Company and the employees both 
contributed to the premium payments. The Railroad Company made the payments 
and deducted the employee’s share from his pay check. Arthur Zeigler, a loco- 
motive engineer of the Railroad Company, duly elected to participate in the group 
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insurance and there was issued to him by the Insurance Company a certificate in 
which the Insurance Company certified that it had contracted to insure his life 
for the amount of $2,000, and in which his wife, Nellie C. Zeigler, the plaintiff 
and appellee herein, was named as beneficiary. On December 8th, following, the 
superintendent of the Railroad Company advised Mr. Zeigler by letter that because 
of his violation of one of the rules of the Railroad Company which resulted in a 
wreck, near Austin, Minn., on December Ist, 1931, “it becomes my unpleasant duty 
to dismiss you from the Company’s service and you will please accept this as due 
notice thereof.” The letter further requested Zeigler to acknowledge receipt and 
to turn in the Railroad Company’s property in his possession. Zeigler, in due 
course thereafter, acknowledged receipt of the letter, turned in the Railroad Com- 
pany’s property, and was not thereafter in the actual employ of the Railroad Com- 
pany. He was killed in an automobile accident on July 3, 1932. The present action 
is by the beneficiary to collect the insurance. The trial below resulted in a verdict 
for the plaintiff, and the Insurance Company has appealed. 

Many errors are assigned by appellant. They relate to a failure of the court 
to sustain objections to the introduction of testimony, to the refusal of the court 
to direct a verdict against the plaintiff, to instructions given by the court, and to 
the failure of the court to set aside the verdict on motion and grant a new trial. 
Practically all the errors assigned revolve around appellant’s claim that the record 
conclusively showed that Zeigler had been discharged long prior to his death, that 
he was not an employee of the Railroad Company at the time of his death, and 
was not, on that account, within the provisions of the group policy of insurance 


issued to the Railroad Company. This proposition presents the only substantial 
question in the case. 


[1] Policies of group life insurance are relatively new and have not been, to 
a very wide extent, the subject of judicial consideration. Moreover, the policy 
contracts are so different in their terms, and the machinery devised and used for 
the collection of premiums and distribution of benefits are so varied, that only a 
limited aid can be obtained by an examination of precedents. Such policies are, 
however, contracts and, like other contracts, must be enforced according to their 
terms. And being contracts for insurance, if need for construction arises, they 
must, in accordance with a well-established rule, be construed liberally in favor 
of the insured. 

The policy in the instant case, after providing that the insurance of the 
employee shall automatically cease upon termination of his employment with the 
employer, contained this exception: “except that the employer may elect that all 
employees who, while insured hereunder, are temporarily laid off or given leave 
of absence or are disabled or are retired on pension, shall be considered to be in 
the employment of the employer during such period.” The policy also contained a 
provision that the employee, upon leaving the service of the Railroad Company, 
should have the right to convert the insurance without examination to any other 
form of life insurance which the Insurance Company issued except term insurance. 

The record before us shows that Zeigler, shortly after the receipt of the 
letter referred to above, prepared a letter to be sent to the Insurance Company 
requesting a conversion; that before the letter was mailed, a Mr. Segner, who 
occupied the position of foreman of locomotive engineers for the Railroad Com- 
pany and had been Mr. Zeigler’s immediate superior, and who had been a member 
of the group of railroad officials which had investigated the wreck near Austin, 
Minn., and which was responsible for placing the blame on Zeigler which resulted 
in his discharge, called on Zeigler at his home; that Segner then told Zeigler not 
to convert his insurance, that he would be back to work in thirty or sixty days, 
and to send in his monthly premium to the Railroad Company. Zeigler did send 
in the premium payments required of him each month thereafter until his death. 
Such premium payments were received and accepted by the Railroad Company, and 
the Railroad Company paid Zeigler’s premium to the Insurance Company in full, 
supplementing the amount contributed by Zeigler with its own portion of the pre- 
mium payment. Moreover, the same Mr. Fowler who had written the letter of 
dismissal to Zeigler continued to report each month to the auditor of the railroad 
for certification of the Insurance Company that there was no change in Zeigler’s 
status and that he continued to be an employee of the Railroad Company, and 
after Zeigler’s death, Fowler sent to the beneficiary blank forms for proof of 
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death with instructions as to their execution and return. A vice president of the 
Railroad Company, following Zeigler’s death, wrote a letter in which he said that 
he had “every reason to advance belief at a proper time favorable consideration 
would have been directed to Zeigler’s reinstatement.” And the Insurance Company, 
following Zeigler’s death, wrote a letter to the Railroad Company making inquiry 
as to why a claim had not been presented and said: “We understand that this man 
left your employ as of January 1, 1932, but that he expected to be recalled and 
that his insurance was continued in force during this period. Kindly let us know 
whether or not the insurance was in force at the time of his death, * * * If 
the certificate was in force at the time, please let us know why a claim has not 
been presented.” To this letter the auditor of the Railroad Company replied by 
letter in which he said: “Our records indicate that he was still in service and we, 
of course, paid your company the premiums due under his certificate. * * * It 
is without question of fact that his insurance was in force at the time of his 
death.” 

Some three months after the employment was terminated, Zeigler requested 
reinstatement. That request seems to have been refused. 

It is the contention of the appellant that since Zeigler was discharged from 
the employ of the Railroad Company, the insurance as to him had been terminated, 
and that while the Railroad Company might elect to treat one who was temporar- 
ily laid off as still in its employ for the purpose of continuing the insurance, it 
had no such right of election as to one who had been permanently discharged, and 
therefore that under the record the court should have directed a verdict for the 
Insurance Company. 

We think the contention reflects a proper interpretation of the policy. The 
trouble with the conclusion reached, however, is that it is predicated on a state of 
facts which we cannot, under this record, assume as a matter of law. We enter- 
tain no doubt that if Zeigler was permanently discharged, the Railroad Company 
had no right to continue his insurance, and that in such a situation the Insurance 
Company would not, under its contract, be liable. The difficult question here is: 
Was he permanently discharged? 


Whether a termination of employment by an employer is a permanent dis- 
charge or a temporary lay-off rests entirely upon the intention of the employer. 
This much was admitted by appellant at the bar. What, then, was the intention of 
the Railroad Company in this case? Appellant would have us gather that intention 
from a single act, namely, the letter of discharge written by Fowler. We think, 
however, that such intention is to be ascertained by weighing all the acts of the 
Railroad Company bearing on that question. The action of the Railroad Company 
in telling Zeigler, through Mir. Segner, that he would be back to work in thirty 
or sixty days; its action in accepting his premium payments and in paying the 
premium in full to the Insurance Company; its action in certifying to the Insur- 
ance Company that there was no change in his status as an employee; its act in 
sending forms for proof of claim to the beneficiary; and the letter of its vice 
president to the effect that at a proper time an application for his reinstatement 
would be considered—are all acts indicating, under the circumstances, an intention 
on the part of the Railroad Company to regard Zeigler as only temporarily out 
of the employment of the Railroad Company. That is the impression which the 
Insurance Company had of the situation as shown by its own letter from which 
we quote above. That Zeigler had such understanding of the situation is indicated 
by the fact that he sent in his premium payments and sought reinstatement. 

[2] Let us suppose that a locomotive engineer has violated some rule of the 
Railroad Company and a wreck has resulted; that the engineer has a good record 
through twenty years of service to the company; that it is the desire of the 
management to discipline him for his violation of the rule; it is not unreasonable, 
under such circumstances, to suppose that it might notify him of his dismissal in 
order that he might suffer the maximum of punishment, although at the same time 
have in its mind a purpose to again re-employ him after he had been allowed to 
suffer awhile. Would it be incorrect, under such circumstances, to say that the 
engineer was temporarily out of the employment of the Railroad Company or 
temporarily laid off?, We think no other term would accurately describe the situa- 


tion. There was evidence in this case from which a jury could find that was about 
the situation here. 





482 The Insurance Law Journal, Vol. 85 [| Sept., 1935 


But appellant argues very earnestly that under the terms of the policy, the 
Railroad Company had no right to elect to continue the insurance of an employee 
who had been dismissed and discharged and that the trial court misconceived the 
meaning of the exception clause contained in the policy. It is true that the trial 
court did tell the jury, in substance, that the Railroad Company had a right to 
elect as to whether the termination by it of the employment of Zeigler was tem- 
porary or permanent. It is argued that no such right of election is given in the 
policy. There did not need to be. That was a right which the Railroad Company 
had before the policy was issued and which it continued to enjoy after the policy 
was issued. In other words, the Railroad Company had the right at all times to 
discharge its employees or to lay them off temporarily, and that right did not 
depend upon the provisions of the policy. Whether it did the one or the other in 
this case is a question of fact which the trial court submitted to the jury to 
determine. What the policy did was to give a right to continue the insurance on 
those employees who were not actually working for the company but were tem- 
porarily laid off. 

The court told the jury, in effect, that whether the termination of Zeigler’s 
employment by the Railroad Company was temporary or permanent would depend 
upon how the Railroad Company regarded it, and that its intention in that respect 
was to be gathered from all the acts of the Railroad Company bearing upon the 
question. If the status of Zeigler was, as a matter of fact, that of an employee 
temporarily laid off, then there is no dispute but what the Railroad Company had 
a right to continue his insurance in the way that it was done, so that the only 
disputed fact in the case was as to Zeigler’s status. The Railroad Company had 
the exclusive right to determine that, and no misconstruction of the language of 
the policy was involved when the court, in substance, told the jury that the Rail- 
road Company had that right. 

[3] The difference between the status of an employee discharged and one tem- 
porarily laid off is vague and shadowy, in any event. Both are out of employment. 
Both have to be called back by the employer before actual employment is resumed. 
The status can hardly be made to depend entirely upon the words used by the 
officer who terminated the employment. If he was anxious to spare the feelings 
of the employee, he would probably tell him he was laid off, although he had no 
present intention of ever calling him back to work again. On the other hand, if 
_ he was disposed to be brutal and desired to inflict punishment, he might tell the 
employee that he was fired or dismissed, although at the same time he might have 
the intention of again calling him back to work. We are satisfied that whether the 
termination of the employment was, in fact, permanent or only temporary, depends 
upon the intention of the employer, and that that intention should be arrived at by 
all the acts of the employer showing the intention. 

Our conclusion finds support in the case of Equitable Life Assurance Society 
of the United States v. Larocco, 68 F.(2d) 451, 452, decided by the Circuit Court 
of Appeals for the Third Circuit. The appellant here was a party to that case, 
and the language of the policy, so far as it applies to the question here being con- 
sidered, seems to have been identical with the language of the policy in this case. 
There were two group policies in the case; one in which the employee con- 
tributed a part of the premium as in the case at bar, the other in which he made 
no contribution. The employer, in September, notified the employee by a green 
slip that he was “laid off until further notice.” In speaking of the effect of such 
notice, the court said: “Standing alone, it severed the relation of employer and 
employee aud was in practical effect, and we think in legal effect, a discharge. 
After such termination, and in October, the employee died. He had not paid the 
premtum of insurance, however, and there was no evidence that either he or his 
employer regarded the insurance as continuing, except a letter written by the 
employer on October 27th, after the employee’s death, in which it advised, with 
reference to the noncontributory policy, that unless the employee furnished certain 
proofs by the end of the month the policy would be canceled. In speaking of the 
effect of this letter, the court said that when the expression, “laid off until further 
notice,” is read in connection with the letter, it is a permissible inference that the 
employer still had Larocco on its roll as a temporarily laid off employee with 
insurance in force. : ; 

Paraphrasing the language of that case, we may say in this case that when 
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the so-called dismissal of Zeigler is considered with all the other circumstances to 
which we have heretofore called attention, indicating an intention on the part of 
the Railroad Company to regard Zeigler as only temporarily out of its employment, 
it is a permissible inference that the employer still had Zeigler on its roll as a 
temporarily laid off employee with insurance in force. That was the only fact 
question submitted to the jury by the trial court. Its submission was proper under 
the circumstances. No error appears. 

The motion of appellee to dismiss the appeal, submitted with the case, is over- 
ruled. 

The judgment of the trial court is affirmed. 

All justices concur. 


NEELY v. TRAVELERS’ INS. CO. No. 32148. 
Supreme Court of Kansas. April 6, 1935. 
42 Pacific Reporter (2d) 957. 
2. INSURANCE. 

Group insurance policy covering employees, providing that insurance should 
end when employment ended, did not cover employee laid off for lack of work. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

3. INSURANCE. 

Group insurance policy negotiated by employer for employees held not to cover 
disability of employee occurring on November 20, where employee was laid off on 
November 3 and paid no premium thereafter. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

Syllabus by the Court. 

The proceedings considered in an action by an employee to recover on a group 
insurance policy negotiated by his employer with an insurance company, and held: 

1. An instruction given the jury while it was deliberating on its verdict was 
coercive. 

2. The policy interpreted, and held, employment ceased when the employee was 
laid off for lack of work to be done. 

3. Under the court’s instructions properly given and the undisputed facts, plain- 
tiff was not entitled to recover. 

Appeal from District Court, Sedgwick County; Ross McCormick, Judge. 

Action by Tomie Jean Neely against the Travelers’ Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. ve 

Judgment reversed, and cause remanded, with directions. 

C. H. Brooks, Willard Brooks, Howard T. Fleeson, Fred W. Aley, Carl G. 
Tebbe, and Wayne Coulson, all of Wichita, for appellant. 

Benjamin H. Brown and A. P. Woodard, both of Wichita, for appellee. 


JONES v. AMERICAN NAT. LIFE INS. CO. No. 32818. 
Supreme Court of Louisiana. Feb. 4, 1935. 
Rehearing Denied April 1, 1935. 
160 Southern Reporter 428. 
INSURANCE. 

Where agent of insurer allegedly accepted as payment of premium of life 
policy a personal credit on purchase price of automobile and note payable to agent, 
and insurer’s repeated efforts to deliver policy were unsuccessful because of appli- 
cant’s inability to pay premium, and five months after issuance of policy, which 
had been returned to home office for cancellation, and after applicant had become 
seriously ill, premium was tendered and delivery of policy demanded, no recovery 
could he had on policy on death of applicant. 

(For other cases, see Insurance, Dec. Dig. § 137[3].) 

Appeal from Twenty-First District Court, Parish of Livingston; Nathan B. 
Tycer, Judge. 

Suit by Mrs. Elvira Jones, as administratrix of Julius W. Jones, deceased, 
against American National Insurance Company. From a judgment for plaintiff, 
defendant appeals. 

Reversed and dismissed. 

Daspit & Huckabay, of Baton Rouge, for appellant. 
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Reid & Reid and J. H. Percy, Jr., of Baton Rouge, for appellee. 
Brunot, Justice. 
_ . The plaintiff is the widow of Julius W. Jones, deceased. She brought this suit 
in her capacity as administratrix of the succession of her deceased husband. The 
prayer of the petition is for $6,000 with legal interest thereon from September 4, 
1932, and costs. From a judgment in favor of the plaintiff, as prayed for, the 
defendant appealed. 

On page 3 of plaintiff’s brief, counsel say: “We will not repeat a statement 0( 
the case as it is correctly stated in the brief filed by counsel for defendant and 
appellant, and it is not necessary to burden the court with a repetition of the issues 
involved.” 

Our review of the record leaves no doubt in our minds that counsel for defend- 
ant have also correctly and fully stated the facts of the case. We therefore quote 
from their brief the following: 

“On February 9, 1932, W. D. Lloyd, agent for defendant, secured from Julius 
W. Jones a signed application for a policy of life insurance in the sum of Six Thou- 
sand And No/100 ($6,000.00) Dollars. Lloyd received no cash with the application, 
and issued no receipt. The application was forwarded by the Baton Rouge office 
of the defendant to the home office in Galveston, Texas. In due course, after a 
medical examination of the applicant, Policy No. 420490 was issued and forwarded 
to the Baton Rouge office for delivery, upon the payment of the premium in the 
amount of One Hundred Fifty-Four and 74/100 ($154.74) Dollars. This policy 
was received in the Baton Rouge office on or about February 27, 1932. Imme- 
diately, N. A. McHardy, defendant’s assistant superintendent, accompanied by W. 
D. Lloyd, went to Denham Springs, Louisiana, to deliver the policy to Mr. Jones. 
The policy was not delivered to Mr. Jones on this trip for the reason that Mr. 
Jones was not in a position to pay the premium due upon the delivery of the 
policy. According to Mr. McHardy’s (defendant’s assistant superintendent) testi- 
mony, thereafter he made several trips, nine (9) or ten (10), to Denham Springs, 
in an effort to deliver this policy and to collect the premium due thereon due on 
delivery. On or about the fifty-ninth day after the receipt of the policy in the 
office of the defendant Company, Mr. McHardy, in the company of Lloyd, again 
went to Denham Springs to see Mr. Jones, in a final attempt to ‘place’ the policy 
and collect the premium. Mr. McHardy stated to Mr. Jones at this time that 
unless the policy was accepted and the premium paid on this day, it would be neces- 
sary for him to return the policy to the home office for cancellation. It is a rule 
of the defendant Company that a policy of insurance may be retained for delivery 
for a period of sixty (60) days, at the expiration of which time the policy must 
either be returned or remitted for in cash. Mr. Jones, according to Mr. McHardy’s 
testimony, stated that he was unable to pay the premium, and that the policy would 
have to be returned. Accordingly, on April 29, 1932, the policy was returned to 
the home office as ‘not taken’ and for cancellation. 

“Plaintiff offered testimony that at the time Lloyd, defendant’s agent, accepted 
the application from Julius W. Jones for this policy, Lloyd purchased an automobile 
from Easterly-Jones Motor Company, Inc.; that on this automobile Lloyd was 
allowed a credit of One Hundred and No/100 ($100.00) Dollars, which was to 
apply against the premium on this policy. Easterly-Jones Motor Company, Inc., 
also gave Lloyd, individually, a note for Fifty-Four' and 74/100 ($54.74) Dollars, 
as the balance of the premium. This testimony was objected to by counsel for 
respondent for the reason that no such allegation had been set forth in plaintiff's 
pleadings, and for the additional reason that plaintiff’s petition alleged payment, 
and that ‘payment’ means payment in cash. he Court admitted this testimony, 
subject to objections. 


Fine the return and cancellation of the policy, respondent considered the mat- 
ter closed. 

“On or about August 9, 1932, Mr. Easterly, Mr. Percy, one of the attorneys 
for the plaintiff herein, and Mr. Lloyd called at respondent’s office in Baton Rouge, 
and demanded delivery of the policy, offering at that time to pay the premium. 
Mr. McHardy, respondent’s assistant superintendent, was absent from the office. 
Miss Ruth Webre, a clerk, was in charge of the office. Miss Webre, at the request 
of Mr. Easterly and Mr. Percy, made a transcript of respondent’s office record 
covering this policy, adding to this transcript certain credits that were not shown on 
respondent’s records. On the following day Mr. Easterly and Mr. Percy again 
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called at the Baton Rouge office and made demand upon Mr. McHardy for the 
delivery of this policy, again tendering the premium. Mr. McHardy stated to Mr. 
Easterly and Mr. Percy that this policy had been cancelled, but that if Mr. Julius 
W. Jones would again submit to a medical examination, he would take the matter 
up with the home office and endeavor to have the policy re-issued. This was not 
satisfactory to Mr. Easterly and Mr. Percy, for the reason that on this date Mr. 
Julius W. Jones was in the Charity Hospital, in a very serious physical condition. 
Mr. Julius W. Jones, the alleged insured, died in the Charity Hospital, in the City 
of New Orleans, on September 4, 1932, without having been removed therefrom.” 

From our examination of the pleadings, we find that the petition contains the 
necessary allegations for recovery, but a mere reading of the evidence convinces 
us that the material allegations were not proven. For instance, it is alleged that 
the deceased paid the initial premium on the policy sued upon to the defendant 
through its agents and it was accepted by them. 

This allegation is positively disproved by the testimony. It is clearly and 
unmistakably shown that defendant’s local agents made repeated demands upon the 
insured for payment of the premium, in vain, and the day before it became neces- 
sary to collect the premium, or return the policy to the defendant’s home office for 
cancellation, they made a final demand upon the insured, and were informed by 
him that he could not pay the premium. Failing to collect the premium, the policy 
was returned to the defendant’s home office and canceled. 

A mere reading of the statement of facts quoted supra, the effect of which 
plaintiff seeks to destroy, by testimony at variance with the allegations of the peti- 
tion, and which was admitted in evidence over the objection of counsel for the 
defendant, leaves no doubt in our minds that plaintiff has signally failed to estab- 
lish, in this suit, any liability on the part of the defendant. 


In the case of Piedmont & Arlington Life Insurance Co. v. Ewing, 92 U. S. 
377, 379, 382, 23 L. Ed. 610, 612, 613, a much weaker case for the defendant than 
the one now before us, the United States Supreme Court said: 


“All the evidence on this subject is in the record, and was parol. It appears 
that Howes was publisher of a newspaper; and that, the special agent of the com- 
pany (Huff) desiring to advertise in the paper, an agreement was made that 
Howes should take a policy on his life for $5,000, and the cost of a year’s adver- 
tisement should go towards paying the first annual premium. The advertisement 
was to cost $70, and its publication in the paper commenced at once. This was about 
the 28th of August, 1871. Howes made his formal application; and the company 
sent its policy to the local agent, Bell, with instructions to deliver the policy on the 
fayment of the balance of the first annual premium,—to wit, $17.70, the whole 
premium being $87.70. 

“It further appeared in evidence,’ says the bill of exceptions, ‘that said policy 
was executed by the officers of the company, and forwarded to said Bell, and 
received by him at Jefferson City, Mo., about the sixth day of September, 1871, 
to be countersigned and delivered; that he tendered the same to said Howes and 
demanded the cash part of said advance premium,—to wit, $17.70; but that said 
Howes did not pay the same, saying that the printing was to pay the first semi- 
annual premium on the policy; that he would write to Huff, the special agent of 
the company, with whom he had made the contract at Kansas City about it; that, 
after giving said Howes time to hear from said special agent, said Bell called 
again upon said Howes for the $17.70, but he did not pay said sum; and that 
alterwards,—to wit, on the twelfth day of October, 1871,—said Bell, being about 
to remove to the neighborhood of Brazeto, fifteen miles from Jefferson City, called 
again upon said Howes, and found him sick. Howes told him that he would look 


up the accounts as soon as he was able to get to his office, and would settle the 
matter.’ 


“This evidence seems to be uncontradicted. On the fourteenth day of October, 
on or about six o’clock in the evening, Howes died, and Bell was at that time not 
in the city; but, on that day, Howes’ friend and partner, Ragan (at what hour is 
not stated), paid to a man using the same office with Bell the $17.70, and gave a 
receipt for the bill for printing of $70, and took from the same person a receipt 
in full for the $87.70 paid on the policy, describing it by number. This receipt was 
signed ‘R. A. Hufford, for J. F. Bell, agent,’ etc. 

“Neither Hufford nor Bell knew of Howes’ condition at this time. Hufford 
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wrote to Bell what he had done, and requested him to send the policy by mail; 
which he did. There is some question raised as to Hufford’s power to accept and 
receipt for the money; and if he had none, then as to Bell’s ratification of his act. 

“But, in the view which we take of this case, this is immaterial; for we think, 
that, if Bell himself had done all that Hufford and himself both did,—that is if 
Beil had received the money, given the receipt, and delivered the policy in the man- 
ner they were done,—there was still no valid contract. * * * 

“But Mr. Howes insisted that the advertisement should pay the first premium 
in full, and he refused to accept the policy on any other terms. It is not shown, 
nor is there any fair inference to be drawn from the testimony, that he ever changed 
his mind on the point. Time was given him to write to Huff, with whom he had 
negotiated; but it is not shown that he ever did so. After a reasonable time for 
this, he was again called on for the money, and did not pay; and, two days before 
his death, he was again called on by the agent, who was about to leave the town. 
His answer was, that he would look up the accounts as soon as he was able to get 
to his office, and would settle the matter. 

“There is in all this no relinquishment of his claim that the printing was to 
pav all the first annual premium, and at no time a promise to pay the $17.70 in cash, 

“It seems impossible to conclude that up to this time there had been anything 
more than negotiations; that there had been any meeting of minds on the neces- 
sary terms of the contract. The amount and the mode of payment were still 
under consideration. 

“To hold that when he was in extremis, an hour or two before he breathed 
his last, a friend could pay this small sum to an agent of the company, without 
the agent or the company having any idea of the condition of the dying man, 
and thus secure an obligation to pay his administrator $5,000 within sixty or 
ninety days, is to affirm that one party to a negotiation can delay his assent to 
the terms of the contract until the changes of fortune enable him to reap all the 
benefits, and throw all the losses on the other side, and then, for the first time, 
do what was necessary on his part to make the contract obligatory.” 

See, also, Hoffman y. John Hancock Mutual Life Insurance Co., 92 U. S. 
161, 23 L. Ed. 539; Cooley’s Briefs on Insurance, Vol. 1, p. 700, Medium of Pay- 
iment. 

For the reasons assigned, the judgment appealed from is avoided and 
reversed, and plaintiff’s suit is dismissed, with costs in both courts. 


SINGLETON vy. FIRST NAT. LIFE INS. CO. No. 16067. 
Court of Appeal of Louisiana. Orleans. April 15, 1935. 
160 Southern Reporter 437. 

1. INSURANCE. 3 

Policy containing mistake may be reformed so as to properly express inten- 
tion of parties. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 
3. INSURANCE. ; 5 

Insurer held entitled to reformation of life policy to conform with true inten- 
tion of parties under facts showing that amount of insurance parties intended 
should be issued was amount as recorded in insurer’s files and not as stated in 
policy. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

Appeal from First City Court of New Orleans; W. Alex. Bahns, Judge. 

Action by Amelia Singleton against the First National Life Insurance Com- 


pany. From a judgment, defendant appeals. 

Reversed. 

See, also (La. App.) 157 So. 620. 

Norman J. McMahon and Harold M. Rouchell, all of New Orleans, for 
appellant. 

Charles J. Mundy, of New Orleans, for appellee. 

JANvIER, Judge. : 

Amelia Singleton, beneficiary in a policy of life insurance issued by defend- 
ant, First National Life Insurance Company, brings this suit, claiming $129 as 
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the proceeds of the policy. Defendant contends that the amount due under the 
policy has been paid. 

At the time of the death of plaintiff’s husband there were in existence two 
policies on his life, both issued by defendant company. Plaintiff called at the 
office of defendant with the other policy for $77, made claim thereunder, and 
also stated that she had another policy on her husband’s life, which had been 
fost or mislaid. She was told that the records of the company showed another 
policy in the sum of $120, and the check was issued to her which she used, the 
check being for the sum of $197, the amount being the sum of the face values of 
the two policies, according to the records of the company. Later, having dis- 
covered the policy itself, she presented it to her attorney and authorized him to 
file this suit. The policy apparently provided for payment of the sum of $129 
in the event of the death of the insured. When defendant company discovered 
that the policy was for the sum of $129, instead of $120, as its records showed, 
in a supplemental answer it alleged that the figures “129” had been written in 
the policy in error, that the policy should have been for only $120, the amount 
of insurance which had been applied for by the insured, and it prayed that the 
policy be reformed in accordance with the intention of the parties at the time 
the application was made by the insured. 

In the court, a qua, there was judgment for plaintiff for $9, the difference 
between the amount shown on the policy and the amount shown to have been 
paid to plaintiff : 

The law, with reference to the right to reform a contract of this kind, is 
well settled. In Couch on Insurance, § 1391, page 4982, is found the following: 


“Although the policy is presumed to contain the actual agreement of the 
parties and to express the contract in such words as they have mutually chosen, 
if, either through fraud of one and mistake of the other, or mutual mistake, or 
because of the inadvertence, accident, mistake or fraud of the scrivener in 
reducing the contract to writing, it does not embody therein the actual contract 
intended, or fully set forth the same, equity has jurisdiction to reform it; and 
this even though the statutes require that the whole agreement between the 
parties shall be expressed in the policy * * *. 

‘* * * Although mutuality of mistake is not necessary, where the mistake 
is due to a clerical error of the scrivener, in which event relief may be had at 
the suit of either party, even though he was the agent of the insurer. * * * ” 

In the same work, at page 5007, the author states that: “A policy of life 
insurance or a benefit certificate may be reformed, when, as the result of a 
mistake, the amount stated therein is erroneous.” 


[1] That a policy which contains a mistake may be reformed so as to properly 

express the intention of the parties has been definitely settled in this state. In 
Brodie vy. Atlas Assurance Corporation, 158 La. 695, 104 So. 620, 622, the Supreme 
Court said: “And a court of equity on a proper case shown will reform a written 
contract of insurance on the ground of accident, fraud, or mistake. Such mis- 
take, among others, may be one in reference to the amount of insurance, the 
= and duration of the risk, the property or interest covered by the 
policy. * * * ” 
_. As authority for this view, the court cited Corpus Juris, vol. 26, page 104. 
The court also said: “It is well settled that, when a policy of insurance as issued 
does not conform to the contract which it purports to evidence, and the insured 
accepts the policy in the belief that it does conform to his contract, a court of 
equity will reform the instrument. * * * ” 


In Gaudet v. North River Ins. Co., 156 La. 719, 101 So. 118, the Supreme Court 


said: “An insurance policy, which is not in accord with the contract which it 


purports to evidence, will be reformed by equity so as to conform to parties’ 
intention,” 


_ The views expressed in the Brodie Case were reiterated and affirmed by the 
Supreme Court in Geo. D. Geddes Undertaking & Embalming Co. v. Home 
Accident Insurance Company, 172 La. 598, 134 So. 905. Similar views were 
expressed in the following cases: Pope-Gammill Lumber Co. v. Zurich Gen. 
Accident & Liability Ins. Co., 168 La. 422, 122 So. 278; Davega & Co. v. Crescent 
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Ins. Co., 7 La. Ann. 228; Crowell v. New Hampshire Fire Ins. Co (La App.) 147 
So. 762; Topps v. North British & Mercantile Ins. Co. (La. App.) 148 So. 470. 

The facts show conclusively that the amount of insurance the parties 
intended should be issued was $120. The application signed by the insured con- 
tains the figures “$120.00.” It is shown that the premium paid was the correct 
premium for a policy in the sum of $120, and that an additional premium would 
have been required to support a policy of $129. 

[2, 3] Counsel for plaintiff contends that the suit to reform the policy should 
have been filed sooner. He argues that since 6% years elapsed between the time 
of the issuance of the policy and the time at which the prayer for reformation 
was filed, defendant should be held estopped by laches to make the contention 
that the policy was issued for an erroneous amount. But he overlooks the fact 
that during that time, or during practically all that time, the defendant had no 
knowledge that the policy had been issued for an incorrect amount. The policy 
was in possession of the insured, and the company had no knowledge of the 
error until the suit was filed. It is true that it might have discovered it imme- 
diately upon the filing of the suit by an examination of the policy itself, but 
ag soon as it had a reasonable opportunity to inspect the policy it did discover 
the error, it then immediately filed the supplemental answer seeking reformation. 

It is very evident that the prayer of the defendant for a reformation of the 
policy should have been granted, and, had it been granted, the only judgment 
which could have been rendered would have been one dismissing plaintiff’s suit. 

It is therefore ordered, adjudged, and decreed that the judgment appealed 
from be and it is annulled, avoided, and reversed, and that there now be judg- 
ment in favor of defendant dismissing plaintiff’s suit at her cost. 

Reversed. 
Leche, J., absent, takes no part. 


HILL et al. v. UNIVERSAL LIFE INS. CO. OF MEMPHIS, TENN. No. 16051. 
Court of Appeal of Louisiana. Orleans. April 15, 1935. 
160 Southern Reporter 457. 
1. INSURANCE. 


In action by insured’s heirs for sick benefits under life policy, evidence that 
at time policy was applied for insured was afflicted with diseases held inadmissible 
where policy was issued without medical examination and application was not 
attached to policy (Act No. 52 of 1906, as amended by Act No. 227 of 1916; Act 
No. 97 of 1908, as amended by Act No. 195 of 1932). 

(For other cases, see Insurance, Dec. Dig. § 389[9].) 

2. INSURANCE. a ; 

Insurer veld not relieved from liability for sick benefits under life policy on 
ground that insured executed release in nature of compromise of claims, where 
document was mere receipt for amount due, and did not indicate intention to 
waive or abandon further claims for sick benefits resulting from then existing 
or future illness. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

3. INSURANCE. = ' 

Insurer held not relieved from liability for penalties for unreasonable rejec- 
tion of claim for sick benefits on ground that policy also covered life, since penalty 
provided by statute applies so far as sickness or accident claims are involved, 
though there could be no recovery of penalty had claim been one under life 
feature of policy (Act No. 310 of 1910). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

4. INSURANCE. 

Statute imposing penalties on insurer for unreasonable rejection of claims 


for sick and accident benefits, being penal in character, must be strictly con- 
strued (Act No. 310 of 1910). 


(For other cases, see Insurance, Dec. Dig. § 602.) 
5. INSURANCE. ae 
Heirs of deceased insured held entitled to make claim for penalties for 
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insurer’s unreasonable failure to pay sick benefits under life policy, notwith- 
standing statute provides for payment of penalty “to the assured,” since pay- 
ment of penalty to insured’s heirs is payment to the “assured” (Act No. 310 of 
1910). 

(For other cases, see Insurance, Dec. Dig. § 602.) 
6. INSURANCE. 

Insurer’s refusal to pay sick benefits under life policy Aeld unreasonable and 
justified imposition of penalty, where insurer knew that insured was completely 
helpless and that alleged release was in effect only receipt for payments which 
had become due (Act No. 310 of 1910). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

7. INSURANCE. 

Statute imposing penalty of double arhount due under health or accident 
policy where insurer unreasonably delays payment authorizes a penalty equal 
to amount of claim (Act No. 310 of 1910). 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from First City Court of New Orleans; Wm. V. Seeber, Judge. - 
Action by Andrew Hill and others against the Universal Life Insurance 
Company of Memphis, Tennessee. From a judgment for plaintiffs, defendant 
appeals. 
. Amended, and, as amended, affirmed. 
Rudolph O. Vorbusch, of New Orleans, for appellant. 
Normann & McMahon and Harold M. Rouchell, all of New Orleans, for 
appellees. 
CLARK v. LIFE INS. CO. OF VIRGINIA. No. 14844. 
Court of Appeal of Louisiana, Orleans. April 15, 1935. 
160 Southern Reporter 461. 
INSURANCE. 


Clause in industrial life policy providing for nonparticipating paid-up policy 
upon premium default after five years, issuance conditioned on surrender of 
original policy, and application for paid-up policy within eight weeks after default, 
held valid, precluding recovery on policy where such terms were not complied 
with. 

(For other cases, see Insurance, Dec. Dig. § 368[2].) 

Appeal from First City Court of New Orleans; W. A. Bahns, Judge. 

Action by Ellen Harris Clark against the Life Insurance Company of Virginia. 
From a judgment maintaining an exception of no cause of action, plaintiff appeals. 

Affirmed. 

Charles J. Mundy, of New Orleans, for appellant. 

Solomon S. Goldman and Eugene McGivney, both of New Orleans, for 
appellee. 

WESTERFIELD, Judge. 

_This is an appeal from a judgment maintaining an exception of no cause of 
action. 

Plaintiff's petition in effect alleges that she is entitled to the avails of an 
industrial life insurance policy issued on October 31, 1898, by the defendant Life 
Insurance Company of Virginia, to her late father, Chris Harris, who died in 
1933, after having paid the premiums due under the policy up to March 12, 1923; 
that at the time of the default of the payment of premiums May 19, 1923, the 
policy had a paid-up value of $95.70; that the insurer resists payment, upon the 
ground that no request was made by the policyholder within eight weeks of the 
default accompanied by the release of the policy as stipulated by the policy con- 
tract; that the requirement in the policy is null and void because against public 
policy and because not of the essence of the policy contract. 

he policy contains a stipulation reading “If any premiums shall not be paid 
according to the terms hereof this policy shall be void, all premiums paid shall be 
lorteited to the company except as herein provided.” It is elsewhere provided in 
the policy that if after the payment of weekly premiums for five or more years 
the policy should lapse by reason of default in the payment of premiums, “the 
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company agrees to issue a non-participating paid-up policy for an amount com- 
puted according to the first table below (conceded to be $95.70 in this instance) 
the said paid-up policy to be continued in force for the full expectation of the 
life of the insured, * * * provided that this policy shall be legally surrendered 
to the company and application for said paid-up policy made in writing on the 
blank obtainable from the company for that purpose within eight weeks after said 
default.” 

The sole question presented is whether the proviso concerning surrender of 
the policy and application for paid-up insurance eight weeks after default should 
be a effect, there being no allegations in the petition that its terms were com- 
plied with. 

Act No. 193 of 1906 prohibiting the forfeiture of insurance policies under 
certain conditions has no application here because it applies only to policies issued 
after January 1, 1907. 

The issue is new in this state, but has often arisen in other jurisdictions. 
The point of view of plaintiff is well expressed in the words of Chief Justice 
Hill, in Lenon v. Mutual Life Insurance Co., 80 Ark. 563, 98 S. W. 117, 118, 8 
L. R. A. (N. S.) 193, 10 Ann. Cas. 467: “The forfeiture of the primary insurance 
by reason of failing to pay brings into being the secondary insurance stipulated 
to be payable in such event. The event itself, and not the surrender of the policy, 
brings into effect the secondary condition of the original contract. * * * ‘The 
premiums by express convention paid for both current insurance and the paid-up 
policy, and now to deny to the assured the benefit of a paid-up policy because the 
old one was not surrendered in time is, in the strictest and most obnoxious sense, 
a forfeiture. Such a claim is without support in reason, justice, or authority, and 
cee be supported in a court of equity.’ Montgomery v. Insurance Co., 14 Bush 
(hy) ai’ 

As Chief Justice Hill points out, while the Supreme Courts of Kentucky 
and Maine are in accord with the Arkansas court, the decided weight of author- 
ity throughout the Untied States is to the contrary. In our opinion, the view 
of the majority is correct. In Blume v. Pittsburgh Life & Trust Co., 263 II. 
160, 104 N. E. 1031, 1032, 51 L. R. A. (N. S.) 1044, Ann. Cas. 1915C, 505, we find 
the following: “Our conclusion is that the right to paid-up insurance or 
surrender value was conditioned upon the surrender of the old policy within six 
inonths from the time it lapsed for the non-payment of the premium, and that 
a failure on the part of the insured to make an election within the time caused 
the forfeiture, which was conditional in the first instance, to become absolute 
after the expiration of six months. This view is supported by the decided weight 
of authority outside of this state. Knapp v. Homeopathic Life Ins. Co., 117 
U. S. 411, 6 S. Ct. 807, 29 L. Ed. 960; Bonner v. Mutual Life Ins. Co. (Miss.) 
36 So. 538; Cravens v. N. Y. Life Ins. Co., 148 Mo. 583, 50 S. W. 519, 53 L. R. A. 
305, 71 Am. St. Rep. 628; McLaughlin v. Equitable Life Ass. Society, 38 Neb. 
725, 57 N. W. 557; Attorney Gen. v. Continental Life Ins. Co., 93 N. Y. 70; Equi- 
table Life Ass. Society v. Evans, 25 Tex. Civ. App. 563, 64 S. W. 74; Meyer v. 
Manhattan Life Ins. Co., 144 Ind. 439, 43 N. E. 448; Straube v. Pac. Mutual Life 
Ins. Co., 123 Cal. 677, 56 P. 546; Bussing v. Union Mutual Life Ins. Co., 34 Ohio 
St. 222; Smith v. National Life Ins. Co., 103 Pa. 177, 49 Am. Rep. 121; Universal 
Life Ins. Co. v. Devore, 88 Va. 778, 14 S. E. 532. See, also, 2 Joyce on Insurance, 
$§ 1184, 1185.” 

We know of no reason for holding the provision in question against public 
policy, and plaintiff has suggested none. 

For the reasons assigned, the judgment appealed from is affirmed. 

Affirmed. 

Janvier, J., absent, takes no part. 


BROADY v. UNITY INDUSTRIAL LIFE INS. CO. No. 15096. 
Court of Appeals of Louisiana. Orleans. April 15, 1935. 
Rehearing Denied April 29, 1935. 

160 Southern Reporter 653. 


1. INSURANCE. ; 
In action on industrial life policy where insured’s age as integral part of con- 
tract was typewritten under printed caption “Age next birthday,” evidence tending 





Life] Broady v. Unity Industrial Life Ins, Co. 491 


to prove that age was misstated held admissible, although age of insured was not 

contained in application and did not appear as “indorsement” on policy as required 

by statute (Act No. 227 of 1916, § 2). 

j “Indorsement” is a writing placed upon a completed instrument, usu- 
ally upon the back as the word suggests, which has a relation to it. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

2. INSURANCE. 

Where insured’s misstatement as to age was not indorsed upon but made 
integral part of policy, it was unnecessary to offer in evidence application contain- 
ing same misstatement before being permitted to prove that insured was over age 
limit when application was signed (Act No. 227 of 1916, § 2). 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

Appeal from City Court of New Orleans; Wm. V. Seeber, Judge. 

Action by Lizzie Broady against the Unity Industrial Life Insurance Company. 
From a judgment of dismissal, plaintiff appeals. 

Reversed and rendered. 

Henry J. Wymann, of New Orleans, for appellant. 

Normann & McMahon and Harold M. Rouchell, all of New Orleans, for 
appellee. 

WESTERFIELD, Judge. 

This is a suit on a policy of industrial life insurance for the face value of 
the policy, $255, brought by the beneficiary named therein, Lizzie Broady. 
Defendant, in its answer, admitted the existence of the policy, payment of the 
premiums, and the submission of proper proof of death. It denied liability upon 
the ground that the insured misstated his age at the time of the issuance of the 
policy as 49 years, whereas, as a matter of fact, he was more than fifty years of 
age and beyond the age limit acceptable to defendant, and that, therefore, under 
condition 10 of the policy, its liability is limited to the refund of the premiums 
paid or $23.75, which amount it depcsited in the registry of the court. 

There was judgment below dismissing plaintiff’s suit, and she has appealed. 

In the policy sued on, in a bracket under the printed caption, “Age next birth- 
» S appears the typewritten figures 49. Condition 10 of the policy reads as 
TOHOWS: 

“If the age of the insured has been misstated, the amount payable under this 
Policy shall be such amount as the premium paid would have purchased at the 
correct age of the Insured and if the correct age exceeds the limit at which the 
company accepts members then the only liability of the company will be a refund 
of the premiums paid.” 

The defendant, through its assistant manager, and by the production of its 
rate book, proved that it did not write policies of the sort sued on here for persons 
more than fifty years of age. It then offered evidence tending to show that the 
insured in this case was of a greater age, when objection was made upon the 
ground that the statement of the assured’s age was not indorsed on the policy 
and not contained in a written application attached to the policy, and that, there- 
fore, under the provisions of Act No. 227 of 1916, proof of the alleged misstate- 
ment of age was inadmissible. The objection was overruled, the testimony 
administered and evidently found sufficient to establish defendant’s contention, since 
the judgment of the court below was adverse to plaintiff. 

[1] Two questions are presented for our consideration by this appeal: First, 
one of law concerning the admissibility of evidence of the age of the assured 
under the circumstances of this case; and, second, one of fact, Did assured misstate 
his age and was he beyond the insurability limit? The answer to the first question 
— upon the construction of section 2 of Act No. 227 of 1916, which reads as 
to OWS: 

“Be it enacted, etc., That every policy of insurance issued or delivered within 
the State on or after the first day of January, nineteen hundred and seven, by any 
life insurance corporation doing business within the State shall contain the entire 
contract between the parties and nothing shall be incorporated therein by reference 
to any constitution, by-laws, rules, application or other writings unless the same 
are endorsed upon or attached to the policy when issued; and all statements pur- 
porting to be made by the insured shall in the absence of fraud be deemed repre- 
Sentations and not warranties, and no statement or statements not endorsed upon 
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or attached to the policy when issued shall be used in defense of a claim under 
the policy unless contained in a written application and unless a copy of such state- 
ment or statements be endorsed upon or attached to the policy when issued. Any 
waiver of the provisions of this section shall be void.” 

This act has been construed by the Supreme Court and by this court in several 
cases. In Whitmeyer v. Liberty Industrial Life Ins. Co., 166 La. 328, 117 So. 
268, 269, the Supreme Court said: 

“By the provisions of this act it is necessary that the statement relied upon 
as a defense be contained in a written application for the policy, and, if it be so 
contained, then that the statement be indorsed on the policy at the time it is issued, 
or else that the application containing the statement be attached to the policy at 
that time. In the absence of a written application, containing the statement, it is 
not sufficient that the statement be indorsed on the policy.” 

See, also, Eddins v. National Life & Accident Insurance Co., 173 La. 644, 138 
So. 430; Fisette v. Mutual Life Ins. Co. 162 La. 620, 110 So. 880; Dolan 
v. Metropolitan Life Ins. Co., 11 La. App. 276, 123 So. 379. 

The purpose of Act No. 227 of 1916, as stated in the act itself, was to require 
“that every policy of insurance * * * shall contain the entire contract between 
the parties and nothing shall be incorporated therein by reference to any constitu- 
tion, by-laws, rules, application or other writings unless” indorsed upon the policy 
or contained in a written application attached thereto. 

In this case the statement of the age of the insured is a part of the policy 
contract itself and, if misstated, the effect upon the contract is also clearly set 
forth in the policy. It is not indorsed on the contract, for an indorsement is a 
writing placed upon a completed instrument, usually upon the back as the word 
suggests, which has relation to it. 2 Bouv. Law Dict. (Rawle’s 3d Rev.) 1546. It 
is not an integral part of the instrument itself, though it may control its effect and 
interpretation. 

The offer to prove the existence of the condition, which qualified and limited 
the liability of the insurer under the contract of insurance, was clearly permissible. 

[2] Able and industrious counsel, treating the statement in the body of the 
policy as an indorsement, have offered the application in evidence to show that 
the statement is also contained in the application, believing that this was necessary 
in view of the fact that the application itself is not attached to the policy, under 
the authority of the Whitmeyer Case, supra. If the age of the assured was 
indorsed upon and not incorporated in the policy, this proof would be required 
because the only exception to the rule that the entire contract must be set forth 
in the policy contract is in favor of such statements as may be indorsed on the 
policy and form part of the application, but, as we have said, such is not the case 
here. 

On the question of fact, the age of the assured at the time of the issuance of 
the policy, there is abundant evidence to show that the insured was considerably 
over the age limit at the time of the signing of the application, and no counter- 
vailing proof was offered. 

[3] The judgment appealed from, however, cannot be affirmed because it failed 
to recognize plaintiff's claim to the premiums paid by the insured which have been 
deposited in the registry of the court amounting to $23.75; consequently, and for 
the reasons assigned, the judgment appealed from is reversed, and it is now ordered 
that there be judgment in favor of the plaintiff, Lizzie Broady, and against the 
defendant, Unity Industrial Life Insurance Company, in the sum of $23.75; the 
costs of appeal to be paid by defendant-appellee and those of the lower court by 
plaintiff-appellant. 

Reversed. 


DONNELL v. PRUDENTIAL LIFE INS. CO. OF AMERICA. No. 16054. 
Court of Appeal of Louisiana. Orleans. April 29, 1935. 
160 Southern Reporter 828. 
INSURANCE. 


Death of insured held due solely to accidental means within double indemnity 
provision of policy, regardless of whether insured had epileptic fit or convulsions 
while in swimming pool and drowned as result thereof. 


(For other cases, see Insurance, Dec. Dig. § 515.) 
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Appeal from Civil District Court, Parish of Orleans; Walter Gleason, Judge. 

Suit by Robert L. Donnell, administrator succession of Lloyd Donnell, against 
Prudential Life Insurance Company of America. Judgment for defendant and 
plaintiff appeals. 

Reversed and judgment ordered in favor of plaintiff. 

John J. Wingrave, of New Orleans, for appellant. 

Edward Dinkelspiel, of New Orleans, for appellee. 

LECHE, Judge. 

Plaintiff’s minor son, Lloyd Donnell, was the named insured in three policies 
of insurance issued by the Prudential Insurance Company of America bearing the 
numbers 77391183, 61751146, 71751147. The insured died on December 13, 1933, 
and defendant paid plaintiff the amount named in each of said policies, or a total 
of $488, but refused to pay double this amount under the double indemnity features 
of the said policies. Plaintiff then filed this suit claiming a like amount under the 
double indemnity provisions and, from an adverse judgment, has appealed to this 
court 

The clause in question contained in each of the said policies or attached 
thereto by indorsement reads as follows: 

“Upon receipt of due proof that the Insured after attainment of age 15 and 
prior to the attainment of age 70, has sustained bodily injury, solely through 
external, violent and accidental means, occurring after the date of this policy 
and resulting in the death of the Insured within ninety days from the date of 
such bodily injury while this Policy is in force, and while there is no default in 
the payment of premium, the Company will pay in addition to any other sums 
due under this policy and subject to the provisions of this policy an Accidental 
Death Benefit equal to the face amount of insurance stated in this Policy less the 
amount of any disability benefit which has become payable under this Policy on 
account of the same bodily injury, except as provided below.” 

The record discloses that the insured, Lloyd Donnell, met his death in the 
swimming pool of the Y. M. C. A. in the City of New Orleans. Two reputable 
physicians gave their testimony. 

Dr. Julian Graubarth testified on behalf of defendant that he was in the 
Y. M. C. A. building at the time the death occurred and was summoned as soon 
as the body was removed from the pool. His examination, at that time, disclosed 
that the insured was dead. Dr. Graubarth said that in his opinion drowning was 
not the sole cause of death and in explanation of this statement, on direct 
examination, gave the following reasons: 


“A. My reasons are these: It is quite evident that the boy was subject to 
convulsions. I mean, the history of his case brings it out. Now, it is true that 
he was found dead in the water and the autopsy revealed that he had the classical 
signs of drowning; that is, water in the lungs, etc. But while that is so, if he 
had not had some convulsion, he probably would not have died. Now, why did 
he have a convulsion in the water? If we understand the mechanism of epilepsy 
and convulsions, it is quite clear why it happened. For instance, the boy was 
swimming and taking breaths, forming inspiration and expiration, and when one 
breathes with forcible inspiration, that, in turn, increases the blood pressure, 
and that, in turn, increases the intracranium pressure, and that, in turn, is 


enough to cause drowning, subject to convulsions to start off stimuli and the 
first convulsion. 


“Now, we will say that happened because I think the records show it. 

“When a person has a convulsion, the beginning of a convulsion, he suddenly 
ecomes unconscious, and while he becomes unconscious he makes a forcible expira- 
tion, and if he was unconscious at the bottom of the pool, he probably made a 
forcible inspiration which follows a few seconds after the forcible expiration and 


that, in turn—of course, he inhales water or sucks in water. Being unconscious, 
he is unable to struggle and naturally he just dies, as the result of being unable 
to be resusciated. 
_ "Q. Doctor, as an expert medical man, are you prepared to testify that drown- 
‘ng was not the sole cause of this boy’s death? A. I think that is true, yes, sir. 
“Q. Is that your opinion? A. My opinion is that he had a convulsion and that 
le was unconscious and inhaled or sucked in water and died as the result of 
inability to be resuscitated. It is true, he had water in his lungs and all that sort 
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of thing, but I don’t think that it was directly due to drowning. It was due to 
the convulsion that he had.” 

This physician was also present at the autopsy and, on cross-examination, testi- 
fied as follows: 

“Q. If he had the convulsion before he died and an autopsy was held on the 
body, would not the autopsy disclose whether or not death came from the convul- 
sion? A. Well, I think that is difficult to answer, for this reason: The brain did 
show marked swelling, and that is one of the common findings in epilepsy. It is 
aiso a finding in drowning. But often it is a peculiar thing that epilepsy even 
don’t show much pathology at the autopsy except by microscopic means, which 
was not done here. But he did show this condition of the brain, and that is enough 
to be one of the causes of epilepsy.” 

On the “Attending Physician’s Certificate of Death,” a printed form furnished 
by the Prudential Insurance Company of America, and signed by Dr. Graubarth, 
following the printed words “State the immediate cause of death,” he wrote the 
word “drowning,” and after the printed words “State the contributing cause of 
death,” he wrote “convulsions,” and immediately thereunder, in parenthesis, the 
word “epilepsy” and following both he put a question mark, showing that at the 
time of filling out the certificate, which is dated December 16, 1933, three days 
after death and subsequent to the autopsy, there was some doubt in his mind as to 
the contributing cause of death. 

The other physician, Dr. George H. Hauser, who was assistant coroner at the 
time, in his official certificate following the printed words “Cause of death” stated: 
“Drowning—chronic fibrous meningitis, with convulsions—accidental.” Dr. Hauser 
also filled out an “Attending Physician’s Certificate of Death” similar to the one 
signed by Dr. Graubarth, and following the words “State the immediate cause of 
death,” he wrote “drowning (accidental),” and after the words “State the con- 
tributing cause of death,” he wrote “chronic fibrous meningitis with convulsions.” 
Dr. Hauser, in his official capacity as assistant coroner, performed the autopsy and 
testified that in his opinion death was due to drowning. On cross-examination he 
said: 

“Q. Doctor, you qualify that in your certificate. You say that the boy suffered 
from chronic fibrous meningitis with convulsions. Would not you say that was a 
contributory cause to his death? A. Contributory in that, if he had an epileptic 
attack while in the water, drowning would ensue. * * * 

“(. You make the same notation on that certificate that you put on your report 
as Coroner, that he died of drowning associated with chronic fibrous meningitis, 
with convulsions? A. That is correct. We make any notation of any pathological 
condition at the autopsy. 

“Q. What led you to believe he had convulsions? A. The history showed he 
had convulsions. 

“The Court: 

“CQ. Is there anything to show that he had a convulsion at the time of his 
drowning? A. No, sir. 

“Q. In the autopsy? A. No. 

“Q. Could you have told by an examination that there was? A. Nothing to 
‘ndicate it except meningitis, but that would not necessarily mean that he would 
have convulsions at that time. In other words. it might or might not have come 
on at that time.” 

The contention of defendant is that death was not due “solely through external, 
violent and accidental means” within the meaning of the above-quoted paragraph 
of the polcy, and it attempted to show that death in this case was due to drowning 
end convulsions or epilepsy, therefore, not occurring solely through external, vio- 
lent, or accidental means. 

The record discloses that the decedent was subject to epileptic fits or convul- 
sions, having been treated therefor at the Charity Hospital some months prior to 
his death, and this condition was confirmed by the examination of the brain at 
the autopsy. There is absolutely nothing, however, aside from conjecture based 
on the decedent’s medical history to show that he suffered an attack of epilepsy at 
the time he was drowned. 

Everett Hale, a life guard at the Y. M. C. A. swimming pool, testified that he 
noticed nothing unusual until he saw decedent’s body at the bottom of the pool. 
In fact, he said: “I was not standing there simply watching him, but he was in 





Life] Long v. First National Life Ins. Co. 495 


there a good bit of the time with only one or two others in the pool, and any 
untoward happening would have come to my knowledge. I don’t know whether 
this would be noticeable to every person, but in this capacity, you develop a sort 
of sense or comprehensive understanding of what is going on around you, having 
a struggle or anything of that nature. You just automatically have it registered 
upon your consciousness.” He further testified that the only thing which attracted 
his attention was the fact that young Donnell stayed down too long because “there 
was absolutely no peculiar expression on his face.” This testimony of the life 
guard, trained in observation, certainly destroys the belief that decedent was the 
victim of a fit or convulsion of any kind. 

The only other witness present appears to have been Nicholas Frischertz, 
swimming instructor, who like Mr. Hale, noticed the body at the bottom of the 
pool and assisted in taking it out. 

Now reverting to the medical testimony, it will be seen that there is nothing 
therein tending to prove that Donneli suffered a stroke or convulsion of any kind 
at the time of his death. The physicians’ testimony as to epilepsy or meningitis is 
based solely on the deceased’s medical history and the fact that brain showed a 
marked swelling which is a common finding in epilepsy and also in drowning. Dr. 
Hauser testified positively that there was nothing to show that he had a convulsion 
at the time of drowning. 

But assuming arguendo that the record disclosed affirmatively that Donnell had 
an epileptic fit or convulsion while in the pool and therefore drowned, can it 1 
said that his death was not due solely to accidental means? We think not, because 
the fit or convulsion would not have contributed to the death, but only to the drown- 
ing, as distinguished from a heart attack or some other fatal occurrence which 
contributes directly to the death itself. In other words, if a person, while in swim- 
ming, merely fainted or suffered what is commonly termed a cramp and while thus 
unconscious drowned, it could not be said that the death was not solely accidental, 
but in the case of a heart attack or some other fatal disease death would be 
brought about whether the attack occurred in the water or on shore and in such 
a case death is not solely accidental. 

In the case of Konrad v. Union Casualty & Surety Company, 49 La. Ann. 636, 
21 So. 721, 723, death by drowning was held to be caused “by external, violent and 
accidental means.” There, the court said: 

“Death by accident’ is defined as an unexpected event,—not according to the 
usual course of things. Applying this definition, it has been held, that where a 
person is drowned while bathing, it is accidental death, although no proof is offered 
of the circumstances. 

“Trew v. Railway Passenger Association, 6 Hurl. & N. 839. Also, where the 
insured fell in a fit in shallow water and was drowned, it was held to be a death 
by external and material causes.” 

For the reasons assigned the judgment appealed from is annulled, avoided, and 
reversed, and it is now ordered that there be judgment herein in favor of plaintiff, 
Robert L. Donnell, administrator succession of Lloyd Donnell, and against defend- 
ant, Prudential Insurance Company of America, in the sum of $488 together with 
legal interest from judicial demand until paid, and for all costs. 

Reversed. 

Janvier, J., absent, takes no part. 


LONG v. FIRST NAT. LIFE INS. CO. No. 16085. 
Court of Appeal of Louisiana. Orleans. April 29, 1935. 
160 Southern Reporter 833. 
INSURANCE. 


_ Where beneficiary of industrial life policy requested duplicate policy and 
insurer’s clerk selected policy superficially the same as original and marked it 
duplicate when it was not, there was mutual mistake, and insurer could have pol- 
icy reformed. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

Appeal from City Court of New Orleans; W. Alexander Bahns, Judge. _ 

_ Action by Rose Long against the First National Life Insurance Company. From 

a judgment for plaintiff, defendant appeals. 

Reversed, and action dismissed. 
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Normann & McMahon and Harold M. Rouchell, all of New Orleans, for 
appellant. 

Geo. P. Nosacka, of New Orleans, for appellee. 

WESTERFIELD, Judge. 

Miss Rose Long, the beneficiary of a policy of industrial life insurance, brought 
this suit against the insurer, claiming the face value of the policy, $240. The 
defense is that the insured, Walter Long, died of “general paralysis of the insane,” 
which is especially exempted from coverage in the original policy under a clause 
reading as follows: “* * * Benefits will not be paid at any time for death 
resulting from violation of law, immorality, alcoholism, venereal diseases or insan- 
ity. > * *” 

The original policy was not produced, and an alleged duplicate, which is in 
evidence, does not contain the restricted coverage of the original. A reformation 
of the contract of insurance is asked for upon the ground of mutual error. 

There was judgment below in favor of plaintiff, as prayed for, and defendant 
has appealed. 

Without discussing the evidence in detail, it is sufficient to say that it is over- 
whelmingly to the effect that the policy sued on was issued in error under a belief 
that it was a duplicate of the original policy on the life of Walter Long, and 
that the original policy contained a clause exempting from coverage death due to 
insanity, the admitted cause. As a matter of fact, there is no serious contention to 
the contrary. 

In a very recent case, decided by this court on April 15, 1935, Singleton v. 
First National Life Ins. Co., 160 So. 437, 438 (not yet reported [in State report]), 
which arose from a controversy over the amount due under an insurance policy 
in which an error was made in the statement of the amount of insurance, the 
defendant was upheld in its prayer for a reformation of the contract. We said in 
that case: “The facts show conclusively that the amount of insurance the parties 
intended should be issued was $120. The application signed by the insured con- 
tains the figures ‘$120.00.’ It is shown that the premium paid was the correct pre- 
mium for a policy in the sum of $120, and that an additional premium would have 
been required to support a policy of $129.” 

Numerous authorities were cited in support of this holding. 

Plaintiff contends, however, that that case is not applicable because the mis- 
take in the case at bar was unilateral and not mutual; citing American Bldg. 
Maintenance Co. v. Indemnity Ins. Co., 214 Cal. 608, 7 P.(2d) 305, Kaufman v. 
New York Life Ins. Co., 315 Pa. 34, 172 A. 306; Smith Bros. Properties Co. v. 
7Etna Life Ins. Co. (C. C. A.) 62 F.(2d) 43; New York Life Ins. Co. v. Street 
(Tex. Civ. App.) 265 S. W. 397, Atlantic Life Ins. Co. v. Pharr (C. C. A.) 59 
F.(2d) 1024. These cases are authority for the proposition in support of which 
they are cited, and are to the general effect stated in New York Life Ins. Co. v. 
Kimball, 93 Vt. 147, 106 A. 676: “The company made a mistake in computing the 
term of the continuance of the policy. The insured did not know of the mistake 
during his lifetime and did not even believe that a mistake had been made, and 
the company did not discover it until after his death. Held, that the mistake was 
not mutual, but unilateral, and that equity would not reform the indorsement.” 
(Syllabus. ) 

The error here, however, was mutual. The manner in which the mistake hap- 
pened was as follows: During the last illness of insured, Miss Rose Long, the 
beneficiary and plaintiff herein, called at the office of defendant and asked for a 
duplicate policy. The clerk to whom the request was addressed selected a policy 
which superficially appeared to be the same as the type which had been issued to 
Walter Long, and marked it “duplicate,” and handed it to her. It developed, how- 
ever, that though the policy appeared to be the same, it did not contain the clause 
exempting death from insanity from coverage which was in the original policy. 
There was, therefore, no unilateral, but a mutual, mistake, for the reason that 
Miss Long asked for and expected to receive, and the defendant’s agent intended 
to give, a policy in all respects identical with the one which the assured had, but, 
due to the mistake on the part of the clerk, the policy handed her was not a 
duplicate of the original, and, therefore, she did not get what she asked for, and 
obviously the defendant’s agent did not give her a copy of the original policy as 
she intended to and thought she had. In our opinion, the case is controlled by 
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Singleton v. First National Life Insurance Company, supra, and authorities there 
cited. 

For the reasons assigned, the judgment appealed from is reversed, and it is 
now ordered that plaintiff’s suit be dismissed at her cost. 

Reversed. 


WOJTCZUK v. OLEKSIK. No. 62. 
Court of Appeais of Maryland. April 12, 1935. 
178 Atlantic Reporter 261. 
1. INSURANCE. 


Where mutual insurer admitted liability on life policy and its charter did not 
require that the beneficiary be kinsman of insured, statement in policy that benefi- 
ciary was insured’s aunt, contrary to the fact, he/d not to affect claim of benefi- 
ciary. 

(For other cases, see Insurance, Dec. Dig. § 585[1].) 

2. INSURANCE. es 

Mental capacity necessary to change beneficiary in mutual life policy is the 
same as that necessary to execute a will, or a valid deed or contract. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

3 INSURANCE. 

Evidence showed that insured was mentally incompetent to execute papers 
to effectuate change of beneficiary in mutual life policy at the time they were 
presented to him and his signatures obtained. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 


Appeal from Circuit Court of Baltimore City; Rowland K. Adams, Judge. 

Bill of interpleader by the Mutual Life Insurance Company of Baltimore 
against Pauline Oleksik and others, wherein, pursuant to order, Pauline Oleksik 
filed a bill of complaint against Josephine Wojtczuk and another, who subse- 
quently dismissed his claim. From a decree for complainant Pauline Oleksik, 
defendant Josephine Wojtczuk appeals. 

Affirmed. 


Argued before Bond, C. J., and Urner, Offutt, Parke, Sloan, Mitchell, Shehan, 
and Johnson, JJ. 


_ Charles C. Lyons, of Baltimore (Chas. E. Moylan, of Baltimore, on the brief), 
for appellant. 


_ Richard E. Preece, of Baltimore (Malcolm J. Coan, of Baltimore, on the 
brief), for appellee. 


BURKE v. JOHN HANCOCK MUT. LIFE INS. CO. 
Supreme Judicial Court of Massachusetts. Suffolk. March 29, 1935. 


195 Northeastern Reporter 507. 
1. INSURANCE. 

Beneficiary had burden of proving reinstatement of lapsed life policy and 
truth of statements in certificate of insurability which was a condition precedent 
to reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

2. INSURANCE. 

_ Where beneficiary testified to truth of statements in certificate of insurability 
for reinstatement of lapsed life policy, verdict could not be directed for insurer 
unless there was contrary conclusive evidence, though preponderance of evidence 
may appear so great as to require trial judge to set aside verdict for beneficiary 
contrary to such preponderance. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

6. INSURANCE. 
_ Conflicting evidence held not to show, as matter of law, falsity of statements 
in certificate of insurability for reinstatement of life policy. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 


Exceptions from Superior Court, Suffolk County; H. P. Williams, Judge. 
Action of contract by Annie Burke against the John Hancock Mutual Life 
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Insurance Company. At the trial in the superior court a verdict was directed 
for the defendant, and plaintiff saves exceptions. 

Exceptions sustained. 

W. J. Killion and M. J. Lee, both of Boston, for plaintiff. 

W. P. Kelley, of Boston, for defendant. 

Crospy, Justice. 

This is an action of contract brought by the widow and beneficiary of John 
P. Burke, against the defendant, as insurer of his life. It is recited in the bill 
of exceptions, in substance, that the policy is a “life policy maturing at death” 
and is in the sum of $1,500 payable at death to Annie Burke, wife of the insured, 
upon proof of death and surrender of the policy. 

It is alleged in the plaintiff’s declaration that the defendant insured the life 
of her husband in the sum of $1,500; that the policy was effective from September 
13, 1928; that all premiums on the policy have been paid; that the insured died 
on or about December 20, 1930; that the plaintiff is the beneficiary named in the 
policy; that the plaintiff has given notice and proofs of death to the defendant. 
Phe defendant’s answer in addition to a general denial recites that the policy 
lapsed for nonpayment of premium due and payable September 13, 1930, and that 
on October 25, 1930, the insured signed and delivered to the defendant a certifi- 
cate of insurability applying for reinstatement of the policy; that in the certificate 
the insured requested the defendant to reinstate the policy “which under its terms 
is now lapsed” upon condition of the truth of certain statements set forth in 
the certificate including the following: “I hereby certify that I am now in good 
health and that during the time, including the grace period, since the premium 
now in default became due, I have had no injury, ailment, illness or disease, nor 
symptoms of such, neither have I consulted a physician, except as noted below.” 
It is further recited in the defendant’s answer that these statements by the 
insured were not true, as at the time of signing the certificate he was suffering 
from aortic regurgitations and myocardial failure, from which he died on Decem- 
ber 20, 1930, and also that he had consulted physicians during the time since the 
premium in default became due; and that because the insured’s failure to comply 
with the conditions precedent in the certificate the lapsed policy was not revived 
or restored, but remained void. 

At the close of the evidence the defendant presented a motion for a directed 
verdict, which was allowed subject to the plaintiff’s excepticn. The case is 
before this court on the plaintiff’s exceptions to the admission in evidence of 
certain hospital records, to the reading to the jury of certain exhibits, and to 
the allowance of the defendant’s motion for a directed verdict. 

It was agreed by the parties that the premiums were paid to September 14, 
1930. The plaintiff testified that her husband was in good health from Septem- 
ber 13 (the premium default date) up to and including October 25, 1930, when he 
signed the certificate for reinstatement. She denied that he had received any 
medical treatment during the period in question. The defendant introduced in 
evidence certain records of the Boston Dispensary, proof of death of the plain- 
tiff’s husband, a statement of Dr. McQuiggan accompanying the proof of death, 
and another certificate by Dr. McQuiggan also accompanying the proof of 
death and by the express terms of the latter document made a part of it. The 
material parts of the certificate of insurability also introduced are reproduced 
in the record. A witness called by the defendant, custodian of certain records 
of the dispensary, read in evidence portions of these records tending to show 
that the insured had received medical treatment inconsistent with his statements 
in the certificate of insurability. The statements of Dr. McQuiggan also indicate 
that the insured had been ill and had received medical treatment within the 
period in question, contrary to his statements. 

{1, 2] No contention is made that the policy had not lapsed. See Baraca v. 
Metropolitan Life Ins. Co., 257 Mass. 538, 540, 541, 154 N. E. 90. The only ques- 
tion is whether the policy had been reinstated. The burden rests upon the 
plaintiff to prove such reinstatement, and to prove the truth of the statements 
in the certificate which was a condition precedent to reinstatement. Kukuruza 
v. John Hancock Mutual Life Ins. Co., 276 Mass. 146, 150, 151, 152, 176 N. E. 788. 
The evidence was in conflict whether the insured was in good health, and whether 
he had consulted a physician. The plaintiff having testified to the truth of the 
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statements in the certificate of insurability, it cannot be said that there was no 
evidence to support the burden of proof that rested upon her. Unless therefore 
there is evidence to the contrary by which the plaintiff is condlusively bound, 
a verdict could not properly have been directed for the defendant. Salem Trust 
Co. vy. Deery (Mass.) 194 N. E. 307, and cases cited. This is so even though 
‘he preponderance of the evidence may appear so great as to require the trial 
indge to set aside a verdict rendered tor the plaintiff contrary to such prepon- 
derance. Salem Trust Co. v. Deery, supra, 194 N. E. at page 308, and cases cited. 
‘See, also, Lee v. Prudential Life Ins. Co., 203 Mass. 299, 301, 89 N. E. 529, 17 Ann. 
Cas. 236; Hicks v. H. B. Church Truck Service Co., 259 Mass. 272, 276, 156 N. E. 
254. It is the contention of the defendant that the directed verdict was proper 
because the plaintiff was bound by the doctor’s statements which accompanied 
the proof of death furnished by the plaintiff to the defendant. These statements 
assert facts which are inconsistent with the plaintiff’s recovery and it remains 
to be considered whether the plaintiff is bound by them 

[3] The statements were not made by the plaintiff and are not sworn to by 
her. She agreed in the proof of death that these statements should be considered 
“a part of the Proofs of Death,” but she made oath only that the statements 
“by her made” were true. There is no sound ground for holding that the 
physician’s statements are binding upon her. It is generally assumed that such 
documents are admissible as evidence against the party who made use of them, 
and in cases of proof of death, and doctor’s certificates, the only question is as 
to the conclusiveness of such proofs. Wigmore on Evidence (2d Ed.) § 1073, 
page 570, note 9. Physicians’ certificates are admissible in an action against an 
insurer as an admission against interest by the beneficiary. Cooley’s Briefs on 
Insurance (2d Ed.) page 5928. However, the rule at present is that there is 
nothing conclusive about the statements of physicians, and it is generally held 
that the beneficiary is not bound thereby but may contradict them by other 
evidence. It is usually held that such certificates are prima facie evidence of the 
truth and unless rebutted or denied will bind the beneficiary. See Pagni v. New 
York Life Ins. Co., 173 Wash. 322, 23 P.(2d) 6, 93 A. L. R. 1325, 1342, for collection 
of cases. It is held in several jurisdictions that no estoppel arises to prevent 
such contradiction. See Laury v. Northwestern Mutual Life Ins. Co., 180 Minn. 
205, 212, 213, 230 N. W. 648, 231 N. W. 824; Mexicott v. Prudential Ins. Co. of 
America, 263 Mich. 420, 423, 248 N. W. 856; Hanna v. Connecticut Mutual Life 
Ins. Co., 150 N. Y. 526, 44 N. E. 1099; Wertheimer v. Travelers’ Protective Asso- 
ciation of America (C. C. A.) 64 F.(2d) 435. The law of this Commonwealth 
seems now to be in accord with the rule that the statements in physicians’ 
certificates are not binding on the beneficiary as matter of law, but may be 
rebutted. In the case at bar the physician’s statements were answers to ques- 
tions on a form blank furnished by the insurer. There is no conduct of the 
plaintiff or treatment of these answers by which she can be concluded or estopped 
in any way. Since these statements were not made by her, nor adopted as 
true by her, she is not conclusively bound by them. Cluff v. Mutual Benefit 
Life Ins. Co., 99 Mass. 317; Barker v. Metropolitan Life Ins. Co., 198 Mass. 
375, 84 N. E. 490. It follows that it was error to direct a verdict for the 
defendant. The plaintiff's exceptions to the admission of the exhibits 2, 3 and 4 
must be overruled. They were competent as admissions against interest, consti- 
tuting the proof of death offered by the plaintiff to the defendant. Compare 
Traiser vy. Commercial Travelers’ Eastern Accident Association, 202 Mass. 292, 
298, 88 N. E. 901. 

[4] For the purposes of a new trial only it is material to consider the ques- 
tion raised by the plaintiff’s exception to the admission of the records of the 
Boston Dispensary. It was agreed that the dispensary was incorporated and is 
a charitable institution, and there was evidence that it offers charitable medical 
treatment. The precise nature of this institution and the manner in which it 
operates do not appear, but its name indicates that it fulfills the same function 
as the out-patient department or the clinic in a hospital. It was in evidence 
that its doctors also made outside visits in this instance. Without attempting to 
define the exact limits of meaning of “hospital” it would seem that the reason 
and beneficial effects of the statute admitting records in evidence could well be 
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understood to include such an institution. However, the words “hospital” and 
“dispensary” are not to be considered as used synonymously by the Legislature, 
for they are treated separately in G. L. (Ter. Ed.) c. 111, where they are defined. 
Sections 50-57 specifically governing “dispensaries” impose no duty to keep 
records (apart from the implied requirements involved in G. L. [Ter. Ed.] c. 
180, § 12) and it would be unreasonable to extend the word “hospital” in section 
70 to include dispensaries (section 51), in view of the specific provisions of sec- 
tions 50-57 governing the latter. Hence G. L. (Ter. Ed.) c. 233, § 79 would 
not apply to records of a dispensary, not required to be kept by chapter 111, 
§ 70, and unless it can be shown that the Boston Dispensary is actually a hospital 
the records are not admissible by virtue of chapter 233, § 79. However, the 
statute is not limited to cases treated within the walls of a hospital, but extends 
to cases “under their care.” Without regard to where the treatment is admin- 
istered of the case cared for by a hospital or its staff, a record of such treatment 
is equally within the statute with treatment administered in the hospital. 


[5] The contention of the plaintiff that the records were inadmissible 
because “they were introduced only on the question of liability” cannot be 
sustained. In Clark v. Beacon Oil Co., 271 Mass. 27, at page 30, 170 N. E. 836, 
837, it was said: “The language of the statute does not make clear what ‘liability’ 
is referred to. In practice it has been taken to be liability for damage caused 
by the happenings which occasioned or attended the patient’s presence in the 
hospital. A distinction is, therefore, to be made between entries which record 
details of diagnosis, treatment and prognosis with mention of facts helpful to the 
understanding of the medical or surgical case, and those which narrate events 
or state facts connected with the patient or the occasion for his resort to the 
hospital, but having no reference to his treatment or medical history in the 
hospital.” It foliows that if the fact recorded is one of history or treatment 
of the case it is thereby admissible and may be offered as proof on any relevant 
issue. “The words of the statute ‘nothing therein contained’ refer to such entries 
in the records if there are any, as do not relate to treatment and medical history. 
They do not refer to the entries regarding treatment and medical history made 
admissible by the earlier portions of the enactment. To hold otherwise would 
deprive the statute of its beneficial effect.” Pages 30, 31, of 271 Mass., 170 N. 
E. 838. See Kelley v. Jordan Marsh Co., 278 Mass. 101, 111, 179 N. E. 299, which 
relates to entries of statements by the patient as to how an accident happened, 
not as to medical history or treatment which was not in evidence generally. 
See Leonard v. Boston Elevated Railway Co., 234 Mass. 480, 125 N. E. 593. 


[6] The question presented is whether the defendant was entitled to a 
directed verdict in its favor, or whether the case should have been submitted to 
the jury to determine whether the deceased was “in good health” from Septem- 
ber 13, 1930, to October 25, 1930, and had not been attended by a physician during 
that period or treated at the Boston Dispensary. The defendant introduced in 
evidence the statements of Dr. McQuiggan, and certain records of the Boston 
Dispensary relating to treatments of the deceased during the period in question. 
If this evidence was believed by the jury it is plain that the statements of the 
deceased in the application for reinstatement that he was in good health, and 
had not consulted a physician during the time, were false, and would preclude 
the plaintiff from recovery. The plaintiff testified that she was the wife of the 
decedent and the beneficiary under the policy; that at the time he took out the 
policy he was in good health, and was in good health from September 13 up to 
and including October 25, 1930, when he signed the certificate for reinstatement. 
She also testified that Dr. McQuiggan never treated her husband during October, 
1930. The burden was on the plaintiff to show that the insured was in good 
health when the application for reinstatement was made to the defendant. It 
was a condition precedent to the application being effective. The direction of a 
verdict for the defendant in effect was that there was no evidence proper to be 
submitted to the jury. It was said by Chief Justice Knowlton speaking for the 
court in Lee v. Prudential Life Ins. Co., 203 Mass. 299, at 301, 89 N. E. 529, 530, 
17 Ann. Cas. 236: “The evidence seems very convincing in favor of the defendant, 
and it is not to be supposed that, upon the testimony reported, a jury would 
have found for the plaintiff. But the testimony which seems to present the 
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facts clearly on this point came almost entirely from witnesses called by the 
defendant. The question of law before us relates, not to the weight of the 
evidence, but to the existence or nonexistence of evidence which, taken by itself 
alone, would warrant an inference that the plaintiff was in good health at the 
time of the payment. On this question the plaintiff is entitled to have the case 
considered as it was before the defendant’s witnesses were called. * * * ” 

We are of opinion in the present case that a verdict could not properly have 
been directed for the defendant. If the jury did not believe the evidence that 
the deceased was treated by Dr. McQuiggan, or that he was treated at the 
Boston Dispensary, or that he had a serious heart affection during the period 
in question, and credited the testimony of his widow to the contrary, they could 
have found for the plaintiff. “It has been said by this court that a verdict can 
rarely be directed in favor of a party having the burden of proof where the 
evidence consists of oral testimony. McDonough v. Metropolitan Life Ins. Co., 
228 Mass. 450, 452, 117 N. E. 836. * * * Moreover, regardless of which party has 
the burden of proof, it is held in this commonwealth that a verdict will not be 
directed for a party unless the evidence when construed most favorably to the 
opposite party would not warrant a contrary verdict, or unless evidence by 
which such opposite party is bound would make impossible a verdict in his favor.” 
Salem Trust Co. v. Deery (Mass.) 194 N. E. 307, 308. 

Upon the entire evidence a verdict could not properly have been directed 
for the defendant. It follows that the entry must be 

Exceptions sustained. 


LOMBARDI v. METROPOLITAN LIFE INS. CO. No. 150. 
Supreme Court of Michigan. April 8, 1935. 
260 Northwestern Reporter 160. 
1. INSURANCE. 

Insurer was not liable for total and permanent disability benefits, retention of 
which would keep up group life policy and entitle administratrix to recover thereon 
on insured’s death, where insured made no claim for disability before bringing 
suit, gave no immediate written notice of sickness or injury, nor affirmative proof 
thereof within 30 days, as required by policy, and failed to bring action within 2 
years’ limitation in policy. 

(For other cases, see Insurance, Dec. Dig. §§ 539[3], 622[1].) 

2. INSURANCE. 

Life insurance could not be recovered under lapsed group life policy contain- 
ing provision for total and permanent disability benefits because death resulted 
from disability arising when policy was in force. 

(For other cases, see Insurance, Dec. Dig. § 622[1].) 


Appeal from Circuit Court, Genesee County; James S. Parker, Judge. 

Suit by Joseph Lombardi against the Metropolitan Life Insurance Company, 
wherein Catherine Lombardi, as special administratrix of the estate of Joseph 
Lombardi, deceased, was substituted as plaintiff. From a judgment for plaintiff, 
defendant appeals. 

Reversed without new trial. 

Argued before the Entire Bench. 

Cook & Stipes, of Flint, for appellant. 

Myron Winegarden, of Flint, for appellee. 

BurzeEL, Justice. 

On December 1, 1926, Joseph Lombardi became insured for $1,000, and on 
September 1, 1928, for an additional $1,000, under a group insurance plan of the 
Metropolitan Life Insurance Company. The policy was taken out by the General 
Motors Corporation for employees of the Buick Motor Company, one of its divi- 
sions by whom Lombardi was employed; the employer paying part of the pre- 
mium and the balance being paid by the employee through deduction from his 
earnings each month. The policy provided for temporary disability benefits under 
certain conditions for a limited period, a provision not involved in the instant case. 
[he policy further provided for total and permanent disability benefits to the 
employee, and for life insurance payable to the designated beneficiary upon the 
death of such employee “while insured hereunder.” The amount due for total and 
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permanent disability was to be paid upon receipt by the company of due notice 
and proof in writing that the employee, while insured under the policy and prior 
to his sixtieth birthday, had become totally and permanently disabled as a result 
of bodily injury or disease so as to be prevented thereby from engaging in any 
occupation or performing any work for compensation or profit. Immediate written 
notice of sickness or injury was required, and affirmative proof thereof, upon 
forms furnished by the company, within thirty days after such notice. It was 
further provided that no action at law or in equity could be brought for recovery 
under the provisions of the policy for either temporary or total and permanent 
disability prior to the expiration of sixty days after proof had been filed, nor after 
two years from the expiration of the time within which such proof was required 
to be filed. 

Lombardi continued to work for the Buick Motor Company until September 
21, 1929, when, as shown by the records of the company, he lost his position on 
account of the reduction of the force, but with the recommendation noted on his 
employment card that he was a good man to re-hire. The policy provided that 
when he ceased to be employed by the company his insurance should expire but 
that he might apply for a new policy without a physical examination within three 
months, or, for a period of six months from the time the employment ceased, he 
might keep up his life insurance by the payment of $1 per month. He made no 
application for a new policy but paid the required amount so as to keep up the 
life insurance until March 31, 1930. On November 27, 1931, he was reemployed by 
the company, and thereupon made a new application for insurance under the group 
plan. However, he was discharged again on February 20, 1932, on account of reduc- 
tion of force. He had not obtained the new insurance, due to the fact that 
employees were not eligible for insurance until they had been employed for three 
months. The $1.50 paid by him to obtain such new coverage was returned to him, 
and he gave a receipt therefor. 


On October 27, 1932, Lombardi began suit against the insurance company, 
claiming that he was totally and permanently disabled on September 21, 1929, as 
the result of numerous ailments and diseases; that on such date it became neces- 
sary for him to refrain from working under the advice of his physician; and that 
notwithstanding the fact that he was later given a job sweeping at the Buick Com- 
pany in December, 1931, his health was such that it was necessary for him to leave 
even that employment some time in February, 1932. He claimed that he was entitled 
to recover for total and permanent disability the full amount of the policy, in 
monthly payments as provided therein. While the suit was pending, Lombardi died 
on February 11, 1933, and on March 27, 1934, his widow, Catherine Lombardi, 
who was permited by order of the court to be substituted as party plaintiff, filed 
an amended declaration showing that she had been appointed special administratrix 
of Lombardi’s estate on February 27, 1934. She claimed not only the monthly pay- 
ments for total and permanent disability which should have been paid to Lombardi 
during his lifetime, but an additional $105 constituting the balance of such pay- 
ments which had become due since the date of his death. She also set up an addi- 
tional count in which she claimed, as beneficiary, the sum of $2,000, the amount ot 
life insurance provided for in the policy. The insurance company denied that Lom- 
bardi was totally and permanently disabled while the policy was in force, and 
further alleged that the suit was barred by Lombardi’s failure to give notice or 
furnish proof of claim as required in the policy, as well as by his failure to bring 
action within two years from the expiration of the time within which proof was 
required to be filed. It further contended that it was not bound to pay life insur- 
ance on the policy, which had lapsed and therefore was no longer in force at the 
time of Lombardi’s death. Defendant offered no testimony, but asked for a directed 
verdict at the conclusion of plaintiff's proofs, relying upon the provisions of the 
policy, which was introduced in evidence, and claiming that plaintiff had failed to 
make out a case. The judge, however, submitted the case to the jury, which ren- 
dered a judgment in favor of plaintiff in the amount of $1,995. 

At the oral argument on appeal, counsel for plaintiff and apellee was asked 
on which count and theory he relied, and he stated that his claim was based solely 
on the life insurance feature of the policy. Plaintiff contends that the company 
became liable to Lombardi for total and permanent disability benefits, and that 
these funds, which were retained by the company, were more than sufficient to 
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pay the premiums required to keep up the life insurance, which became payable on 
the death of the insured. Sincé disability insurance ceased, under the terms of the 
policy, when Lombardi left the employ of the Buick Company, he could have no 
claim for total disability unless it arose on or before September 21, 1929. The 
testimony indicates that Lombardi died of pulmonary tuberculosis and resulting 
complications on February 11, 1933, and there is evidence that he suffered from 
this disease not only during the year 1929, but prior thereto. While it is established 
by the testimony of physicians that the health of the insured was so impaired by 
the ravages of the disease that he should have stopped working before 1929, he 
nevertheless worked regularly at the Buick Company during that year, earning the 
sum of $981.90 up to September 21, 1929. It is claimed that total and permanent 
disability compelled Lombardi to leave his job at that date. However, the records 
of the company do not show that he was laid off for that reason, and the fact 
that he returned to work in 1931 is quite significant. 

[1] Viewing plaintiff’s testimony, however, in the most favorable light, since 
defendant contends that a verdict should have been directed in its favor, the 
claim for permanent and total disability must fail because none of the notices 
provided for in the policy were given. At no time prior to the beginning of suit 
on October 27, 1932, did Lombardi make any claim for disability, either temporary 
or total and permanent. There was neither immediate written notice of sickness 
or injury, nor affirmative proof thereof within 30 days thereafter as required by 
the policy, nor was action brought within two years from the expiration of the 
time within which such proof was required to be filed. There being no claim of 
waiver, Lombardi’s right to disability benefits was therefore barred. Law v. New 
England Mutual Accident Association, 94 Mich. 266, 53 N. W. 1104; Betteys v. 
7Etna Life Ins. Co., 222 Mich. 626, 193 N. W. 197, and cases cited therein. The 
company thus had in its hands no funds owing to Lombardi, and his life insurance 
policy accordingly lapsed prior to the date of his death. 

[2] Plaintiff, however, advances an additional theory for recovery, claiming 
that the policy should be construed to read that life insurance became payable upon 
the death of the employee while insured thereunder, or upon his death directly 
resulting from disability arising while the employee was insured; that under this 
theory plaintiff was entitled to recover the life insurance regardless of whether 
the policy had lapsed prior to Lombardi’s death, inasmuch as death resulted from 
disability arising on September 21, 1929, while he was still insured. There is no 
merit in this contention. The life insurance clause in Lombardi’s policy expressly 
provides for the payment of life insurance upon receipt by the company of due 
notice and proof “of the death of any employee, while insured hereunder.” We 
cannot under the guise of construction reform a policy so as to write a new con- 
tract. It is perfectly evident that Lombardi had no insurance at the time of his 
death, and plaintiff is therefore not entitled to recover. 

Judgment of the lower court is reversed, without new trial, and with costs to 
defendant. 

Potter, C. J., and Nelson Sharpe, North, Fead, Wiest, Bushnell, and Edward 
M. Sharpe, JJ., concur. 


BACKSTROM v. NEW YORK LIFE INS. CO. No. 30165. 
Supreme Court of Minnesota. March 22, 1935. 


259 Northwestern Reporter 681. 
1. INSURANCE. 

Evidence in action on life policy sustained finding that death of insured, who 
was found shot through head with a revolver between his legs, resulted from acci- 
dental means within added indemnity provision and not from suicide. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

Syllabus by the Court. 

In action on life insurance policy where defense is suicide, it is held that: 

1. On appeal after a third trial of the action, trial court’s alleged error in 
granting, or in the manner of granting, the third trial cannot be reviewed. 

2. Evidence justified the finding of the jury that insured’s death resulted from 
accidental means and was not suicide. 

3. There was no error in permitting a sheriff to demonstrate by lying on the 
floor the position and posture of the deceased’s body when found, or in admitting 
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the testimony of a certain expert witness, the question of his qualification being 
one of fact for the trial court whose action in this respect will not be reversed 
unless clearly contrary to the evidence. 

Appeal from District Court, Pennington County ; C. R. Magney, Judge. 

Action by Nels G. Backstrom against the New York Life Insurance Company. 
There was a verdict for plaintiff, and from the order denying judgment notwith- 
standing the verdict or new trial, defendant appeals. 

Affirmed. 

Doherty, Rumble & Butler, of St. Paul, for appellant. 

Oscar R. Knutson, of Warren, H. O. Chommie, of Thief River Falls, and F. 
W. Murphy, of Wheaton, for respondent. 


WHEATON et al. v. ZTNA LIFE INS. CO. No. 29227. 
Supreme Court of Nebraska. March 26, 1935. 
259 Northwestern Reporter 753. 
2. INSURANCE. 


Where group policy of insurance on employees provided no waiting time for 
payment of claim, insurance thereunder held due on receipt of proper proofs of 
loss at insurer’s home office, and failure to pay money at that time constituted for- 
bearance of money on which interest was payable (Comp. St. 1929, § 45-102; Laws 
1933, c. 84). 

(For other cases, see Insurance, Dec. Dig. § 598.) 


Syllabus by the Court. 

1. Where a group policy of insurance on employees provided no waiting time 
for payment of a claim under the policy, the insurance thereunder becomes due 
upon the receipt of proper proofs of loss at the home office of the insurance com- 
pany. 

2. Interest on the forbearance of money due in June, 1933, is at the rate of 7 
per cent. 

Appeal from District Court, Douglas County; Leslie, Judge. 

Action by Grace Wheaton and others against the A®tna Life Insurance Com- 
pany of Hartford, Conn., wherein Gerald F. Nye was substituted as guardian for 
named plaintiff. From the judgment, defendant appeals, and plaintiff cross-appeals. 

Judgment modified, and, as so modified, affirmed. 

Brown, Fitch and West, of Omaha, for appellant. 

R. E. McCormack and Wear, Garrotto and Boland, all of Omaha, for appellee. 

Heard before Goss, C. J., and Rose, Good, Eberly, Day, Paine, and Carter, JJ. 

Goss, Chief Justice. 

Grace Wheaton, 55, had long been employed by Swift & Company at Omaha, 
and was insured for $1,000 each in two group insurance disability contracts made 
between Swift & Company Employe’s Benefit Association of Chicago, Illinois, and 
fEtna Life Insurance Company of Hartford, Connecticut. She probably became 
totally disabled as early as November 1, 1932, but made no proofs of loss until she 
retained her present attorneys on May 29, 1933, and on the same day these proofs 
were by them prepared and forwarded. They were received at the home office of 
the insurance company on June 1, 1933. June 16, 1933, she filed her petition, in 
her own name, to recover on the policies. Soon thereafter it was discovered that 
she was and had been for some time mentally incompetent, and had engaged sev- 
eral other and different attorneys to handle the collection of her insurance. To 
relieve her from contracts for fees and that her settlement with defendant might 
be effectually made, proceedings were instituted to that end, and she was, by the 
insanity board of Douglas county, adjudged insane on July 17, 1933. On August 3, 
1933, the county court of Douglas ccunty appointed Gerald F. Nye her guardian, 
and on August 7, 1933, he was substituted for his ward as plaintiff in the action 
she had begun and filed an amended petition on the same day. 

The wide separation of the various parties in interest in Omaha, Chicago and 
Hartford made the investigation slow. The policy is not in evidence, but it 1s 
agreed that it provided no waiting time for payment after proofs of loss are fur- 
nished. When the guardian was substituted as plaintiff, defendant’s attorneys were 
not yet authorized by defendant to settle, and so, on August 28, 1933, they filed < 
demurrer to the petition of the guardian, in order not to be in default. This was 
overruled and on October 9, 1933, defendant answered and paid $2,000 into court 
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as for the amount due plaintiff, pleading that the policies provided that the benefit 
association should designate which of several optional payments would be accept- 
able, and that, pursuant to defendant’s request to designate the manner of payment, 
the benefit association had designated a lump sum payment. In its answer it did 
not disclose when the designation of a lump sum as the manner of payment of the 
policies was received, but Mr. West, one of the attorneys for defendant, testified 
that his firm, on August 18, 1933, received a letter from the home office, dated 
August 16, 1933, instructing them to admit liability for $2,000. At that time the 
attorneys were sparring over the attorney fees to be allowed if the cause went to 
judgment, the attorneys for plaintiff wanting $200 in case of compromise and 
defendant willing tc pay $100. They were unable to agree and the case went to 
trial. It was tried December 2, 1933, to the court, at the October term. 

The court allowed plaintiff a judgment for $2,000 and allowed him $200 attor- 
ney fees. Appellant brought the cause here, assigning as error that, under the evi- 
dence, record and law, the court erred in allowing an attorney fee and that, in any 
event, the fee is excessive. Plaintiff cross-appealed, assigning as error that the 
court refused “to allow the computed interest on the principal sum of the policies 
and cover the same in the judgment.” In plaintiff’s brief he claims “that there 
should be added to the judgment the sum of $46.66, which is interest for four 
months from June 1, 1933, the date of the proof of loss, to October 9, 1933, the 
date of the filing of the answer.” 

[1] Interest on the forbearance of money was, at the time this claim arose, 7 
per cent. Comp. St. 1929, § 45-102. It was changed to 6 per cent. by an act, with- 
out an emergency clause, approved May 10, 1933, chapter 84. The Legislature in 
that year adjourned May 9, 1933. The act did not “take effect until three calendar 
months after the adjournment of the session at which it passed.” Const. art. 3, 
§$ 27. Therefore, the rate here would be 7 per cent. 

[2] While, generally, no claim is made for interest in such a situation until 
the insurance company has had a reasonable time to make investigation, yet there 
having been no waiting time agreed upon in the policy, there was a forbearance on 
the part of plaintiff from the time the proofs were received at the home office. We 
do not find the proofs of loss in the evidence, but the letter of transmittal by Grace 
Wheaton and another letter written by her to the home office on June 16, 1933, ask- 
ing the company to send the insurance money, were sufficient notices that the lump 
sum was selected, if that were necessary. As to the plea of defendant that the 
benefit association was charged with the duty of making a selection of the optional 
method of payment, the policy is not in evidence and we cannot determine from it 
what, if any, was its provision in that respect. There is in the evidence a letter 
from the home office dated July 18, 1933, to the attorney for defendant, saying: 
“We are approving this claim for payment,” and saying that on this policy Swift 
& Company, the employer, is to designate the mode of settlement, that they have 
written the employer and “as soon as we receive an answer from the employer, we 
will inform you how this claim will be settled.” That was about seven weeks after 
proofs of loss were received. We have seen, from the statement of the facts, how 
the matter dragged along after this. 

We are of the opinion that, under the agreed form of the policy, providing no 
Waiting time, and the circumstances, there was a forbearance of the money from 
the time the proofs of loss were furnished. While this would amount to somewhat 
over four months, yet that is all plaintiff asks on his cross-appeal. The trial court 
perhaps allowed the generous fee of $200 and omitted this interest, because the 
principal of the policies had been paid into court, hoping this would make an end 
of the controversy. Nevertheless, we think the judgment was too low to the extent 
t $46.66, which should have been allowed for interest. The district court is 

directed to modify the judgment to that extent. We are of the opinion that the 
$200 attorney fee allowed plaintiff in the court below was ample to cover fees in 


both courts and make no allowance here. As thus modified, the judgment will be 
affirmed. 


\ffrmed as modified. 
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SCOTT v. NEW ENGLAND MUT. LIFE INS. CO. No. 28774. 
Supreme Court of Nebraska. May 1, 1935. 
260 Northwestern Reporter 377. 
1. INSURANCE. 


In action for disability benefits under life policy rider, whether policy was 
procured by fraud and misrepresentation concerning condition of insured’s health 
and medical history of himself and family held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

2. INSURANCE. 

Where life insurer’s agent falsely answers questions in application for life 
policy without applicant’s having made any statement in connection therewith or 
knowing manner in which questions were answered, insured will be estopped to 
claim that such representations were false. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

3. INSURANCE. 


Where statutes and life policy provide that only statements contained in appli- 
cation attached to policy and indorsed thereon could be used in defense of claim 
tinder policy, medical examiner’s report, not contained in policy, nor attached 
thereto, nor indorsed thereon, held inadmissible in action on policy (Comp. St. 
1929, § 44-604, subd. 2). 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 


Syllabus by the Court. 

1. In a law action where the case is presented to the jury under proper instruc- 
tions, a verdict based upon conflicting evidence will not be set aside on appeal 
unless clearly wrong. 

2. Evidence examined, and held sufficient to support the verdict. 

3. Where the agent of a life insurance company takes an application for a 
policy and assumes the responsibility of answering the questions presented in such 
application; answers such questions falsely, and without the applicant having made 
any statement in connection therewith or knowing the manner in which they were 
answered, the insurer will be estopped to claim that such representations were false. 

4. Where both the statutes and he contract for life insurance embody pro- 
visions that only such statements as are contained in the application, a copy of 
which is attached to the policy and indorsed thereon, shall be used in defense of 
a claim under the policy, a medical examiner’s report, which was not contained in 
the policy, nor attached thereto, nor indorsed thereon, is not admissible in evidence 
in an action upon such policy. 

5. It is not error for a trial court to incorporate in its instruction defining the 
issues the substance of the pleadings which set forth such issues. 

6. Where in an action upon a life insurance policy to recover for physical 
disability arising under the provisions thereof, the court instructs the jury as to 
what constitutes physical disability, no error having been predicated thereon, the 
insurer will be considered as accepting the court’s version of the law applicable 
to the facts. 

Paine and Carter, JJ., dissenting. 

Appeal from District Court, Douglas County; Fitzgerald, Judge. 

Action by Walter A. Scott against the New England Mutual Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Wm. Baird & Sons, of Omaha, for appellant. , 

Brogan, Ellick & Van Dusen, of Omaha, W. A. Stewart, Jr., of Lexington, 
and Robert B. Hamer, of Omaha, for appellee. a 

Heard before Goss, C. J., Rose, Eberly, Day, Paine, and Carter, JJ., and Chase, 
District Judge. 


POLLARD et al. v. ROYAL HIGHLANDERS. No. 29257. 
Supreme Court of Nebraska. April 23, 1935. 


260 Northwestern Reporter 399. 
1. INSURANCE. ; : ; © hf, 
In determining whether statement, signed by insured to obtain revival of lite 
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policy, was intended to be warranty or representation, situation of parties, subject- 
matter of contract, and language employed may be considered. 

(For other cases, see Insurance, Dec. Dig. § 654[2].) 

2, INSURANCE. ; 

Statement signed by insured to obtain revival of life policy will be considered 
to be a warranty only when it clearly appears that such was intention of con- 
tracting parties. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

3. INSURANCE. hs 

Incorrect or untrue answer in application for life policy in reference to mat- 
ters of opinion or judgment will not avoid policy if made in good faith and with- 
out intention to deceive. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

4, INSURANCE. 

Chief distinction between a “warranty” and a “representation” in insurance 
law is that the former is assertion by insured of some fact, on literal truth of 
which validity of policy depends, without regard to materiality of such; while a 
“representation” is also the assertion by the insured of a fact, but validity of 
policy does not depend on the literal truth of the assertion. 

(For other cases, see Insurance, Dec. Dig. § 265.) 

5. INSURANCE. 

Statement, signed by insured in compliance with by-laws of fraternal bene- 
ficiary association to obtain revival of life policy, in which insured stated that she 
was of sound constitution and good health, held “representation,” and not “war- 
ranty.” 

(For other cases, see Insurance, Dec. Dig. § 761.) 

6. INSURANCE. 


To defeat recovery on life policy because of alleged false representations 
made to insurer, it must prove that representations were untrue and were made 
by insured knowingly with fraudulent intent to mislead and deceive, that they 
were material to risk, and that they were relied on by insurer. 

(For other cases, see Insurance, Dec. Dig. § 253.) 

7. INSURANCE. 

Whether insured, signing statement to obtain revival of life policy, made 
untrue representation regarding her health, and whether she made it knowingly 
with intent to deceive, held for jury under evidence sustaining verdict against 
insurer, 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 


Syllabus by the Court. 

1. In construing a statement, signed by an assured to obtain a revival of her 
policy, to determine whether it was intended by the parties thereto to be a war- 
raity or a representation, the court will take into consideration the situation of 
the parties, the subject-matter of the contract, and the language employed, and 
will consider a statement made to be a warranty only when it clearly appears that 
such was the intention of the contracting parties. 

2. “An incorrect or untrue answer in an application for life insurance in refer- 
ence to matters of opinion or judgment will not avoid the policy if made in good 
faith and without intention to deceive.” Royal Neighbors of America v. Wallace, 
73 Neb. 409, 102 N. W. 1020. 

3. A statement, signed by the assured in compliance with the by-laws of a 
fraternal beneficiary association to obtain a revival of her policy, in which the 
assured states that she is of sound constitution and good health, is a representa- 
tion, and not a warranty. 


4. In order to defeat a recovery because of the falsity of a representation, the 
Company must prove that the representation was untrue, that it was made by the 
assured knowingly with the fraudulent intent to mislead and deceive, that it was 
Material to the risk, and that it was relied on by the company. 

Appeal from District Court, Saunders County; Landis, Judge. 

Action by Frank L. Pollard and another against the Royal Highlanders, a cor- 
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poration. Judgment for plaintiffs. From a judgment overruling its motion for a 
new trial, defendant appeals. 

Affirmed. 

O. B. Clark, of Lincoln, E. S. Schiefelbein, of Wahoo, and L. A. Flansburg, 
of Lincoln, for appellant. 

J. H. Barry, of Wahoo, for appellees. 


ROSENTHAL v. COLONIAL LIFE INS. CO. OF AMERICA. 
Court of Chancery of New Jersey. April 15, 1935. 
178 Atlantic Reporter 202. 
1. INSURANCE. 


Evidence, disclosing that insured who had engaged only in vocation of sell- 
ing newspapers suffered partial disability in use of right arm and shoulder, was 
nervous, lacked vitality ‘and vigor, and suffered hystaro epilepsy fits, estab- 
lished that insured was “totally and permanently disabled” entitling him to benefit 
of waiver of premium clause of life policy. 


(For other cases, see Insurance, Dec. Dig. § 362.) 
2. INSURANCE. 

“Total disability” as used in waiver of premium life policy clause does not 
necessarily mean that the insured must be absolutely helpless. 


(For other cases, see Insurance, Dec. Dig. § 362.) 
3. INSURANCE. 
Waiver of premium clause of life policy, being in insurer’s language, will be 


construed as favorable to insured as possible without doing violence to wording 
of clause. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Syllabus by the Court. 

1. The question as to whether insured was prevented by disease “from 
performing any work for compensation or profit,” within the terms of an insur- 
ance policy providing for waiver of premiums in such event, is one of fact. _ 

2. Total disability is largely a relative question and the pertinent inquiry is, 
“What did this disease do to this individual in the way of disabling him from 
performing any work for compensation or profit?” and the answer involves an 
ascertainment of that individual’s training, occupation, capabilities, and physical 
and mental qualifications. 

3. Total disability does not necessarily mean that the insured must be abso- 
lutely helpless, and a total disability and waiver of premium clause, being in the 
language of the insurer, will be construed to the advantage of the insured without 
doing violence to the wording of such a clause. 

Suit by Isaac Rosenthal against the Colonial Life Insurance Company of 
America. 

Decree for complainant. 

Endicott & Endicott, of Atlantic City, for complainant. 

Edmund C. Gaskill, Jr., of Atlantic City (David R. Brone, of Atlantic City, 
of counsel), for defendant. 

Sooy, Vice Chancellor. 

Complainant, in the latter part of 1928, bought insurance from the defendant 
company and there were two pclicies issued to him, one for $1,000, dated Novem- 
ber 21, 1928, and one for $5,000, dated December 19, 1928, both containing “total 
and permanent disability benefit” clauses as follows: “If the insured * * * shall 
become totally and permanently disabled by * * * disease, so that he is and will 
be prevented thereby for life from performing any work for compensation of 
profit * * * the Company will waive the payment of all premiums falling due 
thereafter during such disability of insured.” . 

Complainant claims that he is entitled to the benefit of this so-called “waiver 
of premium” clause by reason of physical disability which comes within the 
provisions thereof; that the defendant company refuses these benefits, threatens 
to cancel the policies in the event that complainant fails to pay the premiums 
as provided therein, and therefore prays that this court decree that defendant 
specifically perform its contract and issue “waiver of all premiums,” and that 
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it be decreed that complainant “is totally and permanently disabled and was so 
totally and permanently disabled as of August 25, 1930; that defendant be 
restrained from cancelling the policies for non-payment of premiums and be 
compelled to repay premiums since August 25, 1930.” 

The matter comes to me on final hearing without any question of jurisdiction 
being raised. 

Counsel for defendant, in their brief, agree that the following facts, as 
stated by counsel for complainant in their brief, were established at the final 
hearing: 

“1. That the complainant all his life, beginning at the age of eight, was 
engaged only in one vocation, that is the selling of newspapers. 

“2. That about 1925 he developed his own newspaper route whereby he sold 
and delivered to his customers day in and day out, except Sunday, both editions 
of the Atlantic City Press and Evening Union. This business was conducted by 
himself and was chiefly manual and physical in its nature, in that it demanded 
his carrying a bundle weighing about fifty (50) pounds on his shoulder, con- 
sisting of the newspapers and delivering them on foot at the door of each of his 
customers. This work performed in all kinds of weather required him to get up 
at about four or four-thirty in the morning, and demanded his attention until about 
3ix or seven in the evening, and at this work he averaged a net earning of 
between thirty-five ($35.00) and forty-five ($45.00) dollars per week, with which 
he was able to maintain his family of wife and six children. 

“3. That at the time he obtained the policy in controversy, and up to August, 
1930, he was in excellent physical condition and good health. 

“4. That since August? 1930, he has performed no work of any nature and has 
not earned a single penny in support of his family. 

5. That the one attempt hc made to assist his two sons in delivering news- 

‘rs resulted in his collapse which required his being carried home. 

‘6. That he is not a malingerer. This is admitted by defendant’s doctors, 
and no charge to the contrary of course is made by defendant’s counsel. 


“7, That beginning in August of 1930, he developed an extremely painful 
condition of bleeding hemorrhoids, which forced him to undergo an operation 
in Philadelphia, and of course stopped him from performing his vocation. 


“8. That when he came back to Atlantic City after the operation he exper- 
ienced the intense pains in his right arm and across his back and he began to 
experience the fits which occurred on an average of about three or four times a 
week for a number of years and now occur about two or three times a week. 


“9. That he proceeded to take treatment and to seek relief from various 
doctors and hospitals. He began by being treated by Doctor Samuel Weiner 
ior about ten months without success. He then went to the Atlantic City Hos- 
pital and was there treated first by Doctor Shenfeld, who in turn, turned him 
over to Doctor Gorson. Doctor Gorson, the nerve specialist, who testified for 
the defense, caused to be extracted all of the complainant’s teeth. No benefit 
being received complainant then turned to Doctor Mackler (the defensne witness) 
who removed the complainant’s tonsils, and finally told him that he could do 
nothing further for him here and sent him to the Jefferson Hospital in Phila- 
delphia. There he was examined and observed by the various clinics and finally 
turned over to Doctor Baron who specializes in nervous diseases, and from whom 
he has now been receiving treatment for a number of years, and to whom he goes 
lor treatment about once a week.” 

_ In addition to these admitted facts, the court has before it the appearance 
(I complainant as he testified and as he sat in the courtroom during the hearing, 
where his mien, demeanor, attitude and general physical appearance was under 
close observation, by reason whereof it was disclosed to the court that com- 
plainant is physically and mentally unfit and suffers a partial disability in the 
use of his right arm and shoulder, is nervous, presents a woebegone expression, 
lacks vitality and vigor. Added to this we have the admissions of all the medical 
experts that he is not a malingerer and that he does suffer hystaro epilepsy fits 
‘not true epilepsy) and has so suffered since August of 1930. 

It is true that the doctors for the defense say that their examinations of 
complainant developed no organic or physical condition that, to them, would 
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account for the existence of fits, and there is an inference that their occurrence 
may be more or less doubtful, by reason of their happening only in complainant's 
home, with the exception of one occasion, the the office of Doctor Baron, but I 
am satisfied that they do occur and base my conclusion on the evidence adduced, 
aided by the unanimous opinion that complainant is not, a malingerer, as hereto- 
fore set forth. 

All of these elements of the physical condition of complainant brings me to 
the one question for decision: Is complainant “totally and permanently disabled 
* * * by disease so that he is and will be prevented thereby for life from per- 
forming any work for compensation or profit?” 

Before taking up the legal significance of the language used in the waiver of 
premium clause of the policies, which language forms the basis of the question, 
let us examine the evidence as to what defense witnesses say complainant 
“should” be able to do in the condition in which they find him as a result of 
their examinations. 


In the first place, the one person who should know complainant’s ability to 
work is the physician who has been in attendance since other doctors admitted 
their inability to be of further service to him (see admitted facts No. 9). Dr. 
Baron says that complainant is absolutely and totally disabled from doing any 
work for compensation or profit and gives cogent reasons for his conclusions. 


The doctors for the defense, with limited opportunity afforded by examina- 
tions made in their offices, say that while it is true that complainant’s physical 
and mental condition is such that no one would employ him for compensation that, 
even so, he could “sell something” and should be able to operate a small news- 
stand or cigar store where the hours were not too much extended, but all 
admitted that he could not carry on a carry and delivery newspaper route. 


[1-3] My finding of fact, notwithstanding the evidence of these gentlemen, 
is that complainant, by reason of his physical disability caused by disease, 
is prevented from doing any work for compensation or profit, and my reason 
for so finding is that complainant suffers from fits, recurrent two or three times 
a week, which, together with his other infirmities, renders him unfit so to do. 
It may be that under the constant supervision of a caretaker he could sell news- 
papers from a newsstand, but a construction of the waiver of premium clause 
that would deny its benefits to complainant is not that which the courts of this 
state have adopted. 

Counsel for the defense has submitted the cases in other jurisdictions which 
appear to have so strictly construed policy provisions, similar to those now 
under consideration, as to prevent relief to the complainant herein. One of 
these cases is Hurley y. Bankers’ Life Company, 198 Iowa, 1129, 199 N. W. 343, 
37 A. L. R. 146, in which case an extensive review of the decisions for and 
against such a construction will be found, but it seems to me to be useless to 
review these cases, in view of the decisions of the courts of our own state, wherein 
a different policy of construction has been adopted, which is more favorable to 
the assured and binding on this court. 


It seems to me that the case of Nickolopulos v. Equitable Life Assurance 
Society, 113 N. J. Law, 450, 174 A. 759, 760, is controlling. In that case the 
disability clause provided: “Is prevented thereby from engaging in any occupa- 
tion or performing any work for compensation of financial value.” 

And in the instant case, “prevented thereby from performing any work for 
compensation or profit.” 

The court, in the Nickolopulos Case, said: “Total disability is largely a 
relative question. The pertinent question on this phase of the case was: What 
did this disease do to this individual in the way of disabling him from doing 
any work of financial value? The answer to that question involves an ascertain- 
ment of that individual’s training, occupation, capabilities, and physical and 
mental qualifications.” 

I presume that the examination of witnesses by the defense was with the 
full knowledge of the law as above quoted, and that counsel limited his examina- 
tion of the physicians to the question as to whether or not the complainant 
could operate a small cigar store or a newspaper stand, having in mind that 
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the complainant, by training, occupation, capabilities, and physical and mental 
qualifications, could not, even though able to work, pursue a higher calling. 

The court further said, in the Nickolopulos Case, that the defendant’s con- 
tention, that the insured “must be absolutely helpless, has not met with favor 
in the courts of this state. Such contention finds no support in Doherty v. 
American Employers’ Ins. Co., 112 N. J. Law, 52, 169 A. 652. * * * And neither 
did the defendant’s contention above stated receive the approval of the supreme 
court in Barrbato y. Prudential Ins. Co., 165 A. 872, 11 N. J. Misc. 355,” and 
summed up its construction of the disability clause in this language: “If an 
insured has totally lost his ability to earn money in the only way he can, if he 
is totally unfit and unable to do the only work he knows, he is totally disabled, 
at least until some new ability to earn his living is created.” 

In the same case, the court points out that it might be that the insured 
would be able to sell pencils, “and yet a reasonable mind would reject as absurd 
the denial that such a person is totally disabled in the ordinary sense of those 
words as used in this policy,” and so in the case sub judice; the mere fact, if it 
be a fact, that in periods between fits complainant could “sell something” is 
absurd as a defense to his right to the benefit of the waiver of premium clause, 
for which he paid an extra premium, under an application “to protect his 
family.” 

The rules of construction as adopted in the Nickolopulos Case are also 
well expressed in Foglesong v. Modern Brotherhood, 121 Mo. App. 548, 97 S. W. 
240, 241, wherein the court said: “Common knowledge of the occupations in the 
lives of men and women teach us that there is scarcely any kind of disability 
that prevents them from following some vocation or other, except in cases of 
complete mental inertia. We have examples of persons without hearing and 
without sight following a vocation—some without feet, and some without hands, 
engaged in business. The achievements of disabled persons are seemingly mar- 
velous. Under defendant’s theory, the plaintiff might embark in the peanut 
trade or follow the business of selling shoestrings or lead pencils, or follow 
some similar calling; in which instances, under the rule invoked, there would be 
no disability within the meaning of the policy. In our opinion, such was not 
within the contemplation of the parties.” 

Complainant is entitled to a decree, but the question of the relief to be 
granted will be settled at a subsequent time, on notice of the fixing of the final 
decree, as per the agreement of counsel at the close of the final haring. 


GINSBERG v. EASTERN LIFE INS. CO. OF NEW YORK. 
Court of Chancery of New Jersey. April 26, 1935. 


178 Atlantic Reporter 378. 
1. INSURANCE. 

Where insurer notifying insured of date of expiration of extended insurance 
erroneously named date more than two years later than correct date, and insured 
committed suicide between correct date and date mentioned in notice, insurer held 
not estopped from defending beneficiary’s action on life policy on ground that 
policy had lapsed, in absence of evidence that insured could or would have 
obtained reinstatement of policy had it not been for erroneous notice. 


(For other cases, see Insurance, Dec. Dig. § 367[3].) 
Syllabus by the Court. 


1. A life insurance policy lapsed for nonpayment of premium and under its 
terms was automatically continued for a certain period; the company notified the 
insured of the date of expiration of the extended insurance, erroneously naming 
a date some two years later than the date which should have been named under 
correct computation in accordance with the policy; the insured committed suicide 
between the correct date and the date mentioned in the notice; the beneficiary 
named in the policy sues to restrain the company from denying, in a suit at law, 
that the policy was in force and effect at the death of the insured. Held, that the 
insured had no right to commit suicide in reliance on the notice; that it was not 
proven that he could or would have obtained reinstatement of the policy had it 
not been for the erroneous notice; and that the bill must be dismissed. 

2. In a suit to establish an equitable estoppel on_the ground of misrepresenta- 
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tion, it must be shown that the party acted (or refrained from acting) in reliance 
on the truth of the representation; (2) that he had a right to take such action or 
nonaction in reliance on the representation; and (3) that such action or nonaction 
is the legal cause of the loss or damage sought to be avoided. 

Suit by Clara M. Ginsberg against the Eastern Life Insurance Company of 
New York. 

Bill dismissed. 

Lum, Tamblyn & Fairlie and Ralph Lum, all of Newark, for complainant. 


Arthur L. Hurst, of Newark, and Malcolm C. Law, of New York City, 
defendant. 


for 
CHISHOLM v. PENN MUT. LIFE INS. CO. 
Supreme Court, Appellate Division, Fourth Department. March 13, 1935. 
78 New York Supplement 844. 
INSURANCE. 


Evidence of communications from insured relative to reinstatement held imma- 
terial in action on life policy where payment of premium was tendered by bene- 
ficiary’s agent without co-operation or knowledge of insured. 

(For other cases, see Insurance, Dec. Dig. § 65414.) 


Action by Thelma A. Chisholm against the Penn Mutual Life Insurance Com- 


pany. From a judgment for plaintiff and an order denying a motion for new trial, 
defendant appeals. 


Affirmed. 

Argued before Sears, P. J., and Taylor, Thompson, Crosby, and Lewis, JJ. 

Howard M. Woods, of Rochester, for appellant. 

Clayton M. Stein, of Rochester, for respondent. 

Per Curiam. 

The judgment awards plaintiff death benefit under a life insurance policy. The 
order denies a motion for a new trial on the minutes. In view of the fact that 
the payment of the premium was tendered by the beneficiary’s agent without the 
co-operation or knowledge, so far as appears, of the insured, the tendered evidence 


of communications from the insured in relation to reinstatement was immaterial. 
All concur. 


Judgment and order affirmed with costs. 








MISSOURI STATE LIFE INS. CO. et al. v. HARDIN et.al. No. 596. 
Supreme Court of North Carolina. March 20, 1935. 


179 Southeastern Reporter 2 


INSURANCE. 

Cancellation of life policy on ground that insured at time of application stated 
he was in good health when in fact he was suffering from an incurable disease held 
properly denied, under statute, where uncontradicted evidence disclosed that insured 
at time of application did not know he had disease (C. S. § 6460, as amended by 
Pub. Acts 1927, c. 13, § 1). 

(For other cases, see Insurance, Dec. Dig. § 247.) 

2. INSURANCE. 

Insurer’s failure to require categorical answer to question whether applicant 
had had any disease or received medical advice within past 10 years, in absence of 
evidence of fraud, he/d waiver of right to require complete answer, and to preclude 
cancellation of policy, under statute for fraud, where applicant disclosed previous 
illness but not fact that he had consulted physicians (C. S. § 6289). 

(For other cases, see Insurance, Dec. Dig. § 247.) 

Appeal from Superior Court, New Hanover County; Harris, Judge. 

Action by the Missouri State Life Insurance Company and the General Ameri- 
can Life Insurance Company against Eugene B. Hardin, Eugene B. Hardin, Jr., 
and Eugene B. Hardin, guardian ad litem. From a judgment dismissing the action 
as of nonsuit, the plaintiffs appeal. 

Affirmed. 

This is an action for the cancellation of a policy of insurance which was issued 
by the plaintiff, Missouri State Life Insurance Company, on February 17, 1931, and 
was thereafter assumed by the plaintiff, General American Life Insurance Company, 
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n the ground that the issuance of said policy was procured by false and fraudulent 
representations made by the defendant Eugene B. Hardin in his application for 
said policy. The action was begun on February 11, 1933. 

The policy was issued on the application of the defendant Eugene B. Hardin, 
and insures the life of his infant son, Eugene B. Hardin, Jr., in the sum of $2,000. 
It was understood and agreed that the premiums on the policy would be paid by 
the defendant Eugene B. Hardin. It is provided in the policy that “in the event 
f the death of Eugene B. Hardin, Sr., father of the insured, hereinafter referred 
to as purchaser, while no premium is in default, no further payment of premiums 
will be required, ard this policy will continue in force as a fully paid up policy.” 
It is also provided in the policy that “the Company will waive the payment of fur- 
ther premiums if the purchaser becomes totally and permanently disabled, subject 
to the limitations and conditions hereinafter defined.” 

The application for the policy, which is in writing, was signed by the defend- 
ant Eugene B. Hardin, at Wilmingtcn, N. C., on February 12, 1931, and contains, 
among others, the following questions and answers, together with the applicant’s 
certificate that said answers are full, correct, and true: 

“0. Has the purchaser had any disease or injuries, or received any medical or 
surgical advice or attention within the past ten years? if so, give details.” 

“Disease or Compli- 
injury Date Duration cations Result Name Medical Attendant 
Flu March 4 days None Recovered Infirmary, U. of N. C., Chapel 
1922 Hill, N. C. 

“11. Is the purchaser now in good health? Yes.” 

The application was solicited by L. K. Breeden, agency supervisor of the plain- 
iff Missouri State Life Insurance Company, and is signed by the defendant Eugene 
;. Hardin as purchaser, in his presence and in the presence of Leslie R. Hummel, 
local agent of the plaintiff, at Wilmington, N. C. The questions in the application 
were read to the applicant by L. K. Breeden, who wrote the answer to each ques- 
tion in accordance with the response of the applicant. The application, after it 
was signed by the applicant, was forwarded by its agents, with their approval 
indorsed thereon, to the plaintiff, and was received by the plaintiff at its home office 
in the city of St. Louis, Mo., where it was in due course considered and approved 
by its underwriting department. No medical examination of the applicant was 
required by the plaintiff. The policy was issued by the plaintiff in accordance with 
the application as signed by the defendant and approved by its underwriting depart- 
ment. It has been in full force and effect since its delivery. All premiums due on 
the policy prior to the commencement of this action have been paid. 


t 
I 


The evidence at the trial tended to show that for some time prior to July, 1928, 
the defendant had observed that he was at times unsteady in his walk or clumsy; 
that he would have a feeling that he was about to fall forward, especially when he 
was descending a stairway, which caused him to catch at and hold on to the rail 
or banister of the stairway. At times he felt a numbness in his fingers. He had 
observed these and other symptoms, from time to time, since he was a student at 
the University of North Carolina, in 1922, and spoke of them to his mother in 1928. 
At her suggestion, the defendant consulted Dr. David R. Murchison, of Wilming- 
ton, N. C., who examined him, and advised him to consult Dr. E. J. Wood, also 
of Wilmington, N. C. The defendant consulted Dr. Wood, who examined him, 
but did not inform the defendant his opinion as the result of the examination. Dr. 
Wood reported to Dr. Murchison, who then advised the defendant to go to Balti- 
more, Md., and there consult Dr. Walter E. Dandy. The defendant went to 
Baltimore and consulted Dr. Dandy, who examined him, and advised him to con- 
sult Dr. F.. R. Ford, of Baltimore, Md. The defendant consulted Dr. Ford, who 
examined him, but did not inform the defendant his opinion as to his condition. 
Dr. Ford reported to Dr. Dandy, who thereupon advised Dr. Murchison, at Wil- 
mington, by letter dated July 19, 1928, that he and Dr. Ford were of the opinion 
that the defendant was suffering with disseminated sclerosis, or creeping paralysis. 
[his disease is progressive in its nature and is incurable. Dr. Murchison consulted 
with a brother of the defendant and informed him of the diagnosis made by all the 
doctors who had examined the defendant. They both agreed that it was best 
lor the defendant, who was then about 25 years of age, not to inform him that he 
Was suffering with an incurable disease. Dr. Murchison told the defendant that 
there was nothing the matter with him. When the defendant signed the application 
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for the policy involved in this action, he did not know that he was then suffering 
with an incurable disease, but on the contrary was of the opinion that he was in 
good health. He was at that time employed in his father’s s drug store in Wilming- 
ton and continued in such employment until some time in 1932, when he was 
informed by a doctor in P hiladelphia, that he was suffering with an incurable dis- 
e ase—multiple sclerosis or creeping paralysis. The defendant is now and has been 
since some time in 1932 totally and permanently disabled, within the terms of the 
policy. When the plaintiffs were informed of defendant’s condition, they began 
this action to cancel the policy. At the date of the issuance of the policy the 
plaintiffs did not know that the defendant was then suffering with an incurable dis- 
ease, or that he had consulted Dr. Murchison, Dr. Wood, Dr. Dandy, and Dr. 
Ford, in July, 1928. 

At the close of all the evidence, the defendant’s motion for judgment as of non- 
suit was allowed, and plaintiffs duly excepted. 

From judgment dismissing the action, as of nonsuit, the plaintiffs appealed to 
the Supreme Court. 

Harold D. Knight, of St. Louis, Mo., and I. C. Wright, of Wilmington, for 
appellants. 

Bryan & Campbell, of Wilmington, for appellees. 

Connor, Justice. 

It is provided by statute in this state that when there was no medical exam- 
ination of the applicant for a policy of life insurance which has been issued by a 
company doing business in this state, the policy shall not be rendered void, nor 

shall payment be resisted on account of any misrepresentation by the applicant as 
to his physical condition at the date of the application, except in cases of fraud. 
C. S. § 6460 as amended by Pub. Acts 1927, c. 13, § 1. This statute is applicable 
to the teste case. 

[1] There was no evidence at the trial of this action tending to show any false 
and fraudulent representation by the defendant, Eugene B. Hardin, in his applica- 
tion for the policy which was issued on said application by the plaintiff Missouri 
State Life Insurance Company, with respect to the phy sical condition of the appli- 
cant at the date of the application. It is true that all the evidence shows that he 
was suffering then with an incurable disease, but the uncontradicted evidence shows 
that the defendant was ignorant of this fact, and that he had been assured by a 
physician whom he had consulted in July, 1928, that there was nothing the matter 
with him at that time. There is certainly no evidence from which the jury could 
have found that the statement made by the applicant in answer to the 11th ques- 
tion in the application, was fraudulent. All the evidence shows the good faith of 
the defendant when in response to the 11th question, he stated that he was then 
in good health. 

{2] It is further provided by statute in this state that all statements in an 
application for a policy of insurance, or in the policy itself, shall be deemed repre- 
sentations and not warranties, and that a representation, unless material or fraudu- 
lent, will not prevent a recovery on the policy. C. S. § 6289. This statute is appli- 
cable to the instant case. 

There was no evidence tending to show that the answer of the defendant to the 
9th question contained in the application was false or fraudulent. The evidence 
shows that the answer, while true and correct, as certified by the defendant, was 
not full. It appears from the answer that the question was not answered categor- 
ically. The answer as written in the application by the agent of the plaintiff, was 
accepted by him, and by the underwriting department of the plaintiff, as satisfact- 
ory. There was no evidence tending to show that the plaintiff Missouri State Life 
Insurance Company, before issuing the policy which it now seeks to have canceled, 
notified the defendant that his answer to the 9th question was not satisfactory. 
While the plaintiff had a right to all the information sought to be elicited by the 
question, when it issued the policy without requiring of the defendant a categorical 
answer to the question, it waived this right, and in the absence of fraud, is not 
entitled to have the policy canceled upon its contention that the defendant wrong- 
fully concealed the fact that he had received medical advice or attention within the 
years preceding the date of the application. All the evidence shows that if the 
defendant had been informed before the issuance of the policy, that the plain- 
tiff regarded the fact that he had been examined by doctors, and informed by them 
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that there was nothing the matter with him, as material, he would have so informed 
the plaintiff. 

The cases in this and other jurisdictions cited by counsel for the plaintiff do 
not sustain their contention that there was error in the judgment of the superior 

urt in this action. The judgment is affirmed. 
RAMSEY v. FEDERAL LIFE INS. CO. No. 166. 
Supreme Court of North Carclina. March 20, 1935. 
179 Southeastern Reporter 5. 
3. INSURANCE. ' 

In action on disability policy, evidence that insured had undergone operation 
year before alleged disability occurred held competent to corroborate witnesses 
who testified insured was sick, and to aid jury in determining whether plaintiff 
was totally and permanently disabled at later time. 


(For other cases, see Insurance, Dec. Dig. § 659[1].) 


\ppeal from Superior Court, Yancey County; Warlick, Judge. 

Action by Letitia B. Ramsey against the Federal Life Insurance Company. 
From a judgment for the plaintiff, the defendant appeals. 

Affirmed. 

This was an action brought by the plaintiff on a policy of insurance containing 
a provision to the effect that in case of total and permanent disability the defend- 
ant would pay to the insured 1 per centum of the face amount of said policy, 
$1,000, each month during the continuance of her disability, i. e., $10 per month. 
The plaintiff alleges that she was totally and permanently disabled from the 27th 
day of January, 1932, until the 27th day of August, 1934, and that she was there- 
fore entitled to recover $310, plus $22.05 interest, or a total of $332.05. 

ag court submitted the following issues: 

From January 27, 1932, until August 27, 1934, has the plaintiff been totally 
and aun disabled, within the meaning of the policy sued on and intro- 
duced in evidence as plaintiff's Exhibit 1, and by reason of said total and per- 
manent disability has plaintiff necessarily been prevented from engaging in any 
occupation whatsoever for remuneration or profit? 

“2. What sum, if anything, is plaintiff entitled to recover?” 

The jury answered the first issue “Yes,” and the second “$310.00 and interest.” 
Whereupon the court signed judgment for the sum of $332.05, from which the 
defendant appealed to the Supreme Court, assigning errors. 

Parker, Bernard & Du Bose, of Asheville, for appellant. 

Chas. Hutchins and Watson & Fouts, all of Burnsville, for appellee. 

Per Curiam. 

[1, 2] Since the charge of the court is not contained in the record, it is pre- 
sumed to be free from error. The assignments of error based upon the court’s 
refusal to grant the defendant’s motion to dismiss the action as of nonsuit cannot 
be sustained, since the evidence was ample to support the verdict. 

[3, 4] The evidence to the effect that the plaintiff had undergone an operation 
in the year 1931 prior to the disability alleged in the complaint which the defend- 
ant makes the basis of certain exceptive assignments of error was clearly com- 
petent for the purposes for which it was admitted, namely, to corroborate the wit- 
nesses who had testified that this plaintiff was sick, and to aid the jury in deter- 
mining whether the plaintiff was totally and permanently disabled at the later 
time. The assignments of error based upon the ruling of the court that the witness 
N. McLean was a medical expert and permitting him to give an opinion as to 

he physical condition of the plaintiff are untenable, as the finding of the court 
that the witness was an expert, since it was based upon sufficient evidence, is con- 
Clusive, 

This case presents no novel proposition of law, and no good purpose can be 
served by further or more detailed discussion of the assignments of error. 

Affirmed. 
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SCOTT v. TNA LIFE INS. CO. No. 667. 
Supreme Court of North Carolina. April 10, 1935. 
179 Southeastern Reporter 434. 
INSURANCE. 

In action on life policies, evidence that several days after insured’s tooth was 
competently extracted without mishap, infection developed, causing swollen neck 
and necessitating operation, and that embolus subsequently caused death, held 
insufficient to warrant recovery of double indemnity for death from bodily injuries 
effected solely through “external accidental means.” 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Clarkson, J., dissenting. 

Appeal from Superior Court, Guilford County; Sink, Judge. 

Action by Nell Glenn Scott against the AXtna Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. 

Reversed. 

See, also, 205 N. C. 38, 169 S. E. 801. 


On or about April 26, 1921, the defendant delivered to Robert B. Scott two 
policies of life insurance, Nos. N-282880 and N-282881, each for the amount of 
$1,000. The plaintiff is the beneficiary named in said policies. Riders were on the 
policies providing double indemnity and reading as follows: “If the death of the 
insured occurs before the first anniversary date of this policy which follows the 
age of seventy years, and before a payment under the permanent total disability 
provision, if any, has been made or benefit thereunder allowed, all premiums pre- 
viously due having been paid, and such death result directly and independently of 
all other causes from bodily injuries effected solely through external, violent and 
accidental means within ninety days from the occurrence of such accident, and if 
such accident is evidenced by a visible contusion or wound on the exterior of the 
body (except in case of drowning and internal injuries revealed by an autopsy), 
and if such death does not result from suicide, while sane or insane, nor from 
military or naval service in time of war, nor from any aeronautic flight or sub- 
marine descent, nor directly or indirectly from disease in any form, then the Com- 
pany will pay a sum equal to the sum herein described as the sum insured, in addi- 
tion thereto.” 


On April 25, 1931, the insured, Robert B. Scott, consulted Dr. Sheffield in 
Greensboro, N. C., who was a duly and regularly licensed dentist and was admitted 
to be an expert. Dr. Sheffield said at the trial: “I saw him on or about April 25, 
1931, at my office. * * * I extracted a tooth for him. It was a left lower, 
third molar, last tooth in the mouth. It was extracted about two o’clock in the 
afternoon. The treatment was as in the usual extraction. The first procedure was 
to sterilize the area around the tooth. * * * Washing off all debris and foreign 
particles in that area, followed by an application of tincture of iodine; an injection 
was made for an anaesthetic, and the tooth was extracted. Immediately following 
the extraction cotton rolls were placed on either side of the socket until a blood 
clot was formed in the socket. The date of the extraction was Saturday, April 
25th. * * * TI saw him on Monday following. * * * At that time I observed 
first a complete blood clot, no swelling, very little soreness, and no complaint from 
patient. He reported that he had had no trouble so far. I next saw him on Thurs- 
day morning about two o’clock. * * * He called me * * * and told me he 
was having trouble, and asked me to tell him what to do. * * * At that time 
he was complaining of a swelling and soreness of the neck, and of course 
I gave him the treatment, socket treatment, and asked him * * * to get in 
touch with an eye, ear, nose and throat specialist. * * * I observed swelling 
about his neck on the left side of his neck and some soreness. * * * The 
treatment I gave in connection with the extraction of the tooth on April 25th 
was the treatment that is usually followed by members of my profession, and was 
the general and approved treatment. * * * In consequence of his asking me 
to pull it and because of the fact that I thought it ought to be pulled, then I 
treated it in the manner that teeth are treated by dentists who are preparing to 
pull that kind of a tooth. I made an X-ray picture of the tooth before I extracted 
it. I saw that the roots were straight, and that there would not be any difficulty 
in extracting the tooth, * * * It was just a pure, clean extraction. * * * 





* 
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So far as the extraction is concerned, it has been successful, and the wound was 
healing up successfully, and there was going to be an uneventful recovery. At the 
time I saw him on Monday everything was in good shape. He had had an opera- 
tion at the Mayo Clinic in Rochester for an ulcerated stomach. * * * I saw 
him on Friday, May 1, at the hospital. At that time the swelling had increased 
and it had moved slightly toward the under part of the jaw. After that about 
seven or eight o’clock P. M. on Friday the incision was made. I was present. 
That was a week after I had pulled the tooth, * * * The incision was made 
in toward the center of the throat in order to drain the condition. * * * He 
died the next morning about two o’clock A. M. He died suddenly. From the 
information I had as to the manner of his death, it was my opinion that he died 
from an embolus. That is the opinion of all the doctors. An embolus is due to a 
blood clot or some foreign body in the blood that is passing through the heart. It 
can come from some tissue sloughing from a recent wound, or come from an air 
bubble, or come from a blood clot, or come from anything that cuts off the 
arteries. It is entirely possible that infection could have gone into that socket at 
some time after extraction, and this condition would have set up. * * * It is 
hard to say definitely whether or not this condition came from the extraction of 
that tooth. It all lies in this: Every tooth that is extracted is infected, every 
socket is infected. We have hundreds of organisms in the mouth, so that to a 
patient recovering from a condition like that, it might be fatal, resting entirely on 
the resistance of the patient to the type of organisms.” 

Dr. Schoonover testified: “I was called to see him on Thursday, April 30, 
1931. He was unable to speak. I noticed his jaw and neck enormously swollen on 
the left side. * * ™* In my opinion, an infection caused that condition, the con- 
dition from which he was suffering. The only infection that would be virulent 
enough would be what we call streptococcus germs or organisms. * * * It is 
indefinite how long after that germ is contracted or enters the blood stream before 
it effects are seen in swelling or otherwise. It can be twenty-four or forty-eight 
hours. * * * He was carried to the hospital the next morning. * * * At 
that time he had elevated temperature, his neck was enormously swollen, he could 
scarcely turn his head, he was unable to speak, suffering great pain. * * * The 
other physician and I finally decided to operate. The operation was performed, but 
I did not get around until about eleven o’clock that night. In the meantime he 
had been operated on. * * * The operation apparently did give relief. * * * 
Streptococcus infection was the contributing cause, and there was probably an 
embolus that was the immediate cause of death. An embolus is a clot of anything 
that gets in the blood stream and circulates in the blood stream and lodges in the 
artery of the heart. * * * A clot quite frequently follows an operation. Quite 
frequently following an operation a patient is relieved of the trouble for which the 
operation was had and then dies from a blood clot, as a result of the operation. 
* * * Jn order for the streptococci germ to get into the blood stream, it has to 
have an avenue of entrance, a port of entrance, a raw surface. I did, not see at any 
time I saw Mr. Scott what I call a port of entrance or raw surface other than the 
place where this tooth had been extracted. Probably the embolus could have come 
from this operation. * * * In my opinion the condition from which Mr. Scott 
was suffering and which necessitated this operation was an infection * * * 
and in my opinion that infection came in consequence of a streptococcus germ 
entering the blood stream from some source and from some place. It usually 
develops itself in twenty-four or forty-eight hours. No rule about that, that is 
usually so. Any exposed surface that is broken permits the entry means of those 
germs on any part of the body.” 

Dr. R. O. Lyday testified as follows: “I saw Mr. Scott about five or ten 
minutes after his death. His death was sudden and unexpected. I believe his death 
was caused from a coronary embolism. * * * An infection of this kind does 
not usually follow the extraction of a tooth. * * * Streptococci germs getting 
iuito the blood stream manifest their presence usually immediately. I mean in just 
afew hours. * * * Usually an embolus is more common during illness or fol- 
lowing an operation. * * * It is possible that his death might be disconnected 
entirely from the operation or from the extraction of the tooth. This streptococcus 
germ may be present in the mucus lining. It is rare. * * * I don’t believe the 
swelling would have started in the adjacent area to the opening of the tooth 
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socket. * * * The pulling of the tooth and the following of the blood clot 
could have left it in perfect condition, but some days after that he could have by 
chewing or in some other way reopened that surface and then permitted those 
streptococci germs to have gotten in. * * * There is no way that anybody can 
tell whether or not this condition came from an infection that got into his blood 
stream at the time this tooth was pulled. * * * I have only an opinion as to 
where it came from. It could have come from this tooth or it could have come 
from other places. The reason we believed it came from the tooth was the locality 
it entered. It is our opinion the thing that caused his death was this embolus. The 
embolus came from the operation. That was the immediate cause.” 


There was evidence that prior to the time of the extraction of the tooth that 
the insured was in good health. 


The defendant paid the face of the policies, but declined to pay the double 
indemnity. 

The defendant offered no evidence, and at the conclusion of plaintiff’s evidence 
made a motion of nonsuit, which was denied. 

Thereupon the trial judge submitted the following issues. 

1. “Did the death of Robert B. Scott result, directly and independently of 
all other causes from bodily injuries effected solely through external, violent and 
accidental means within ninety days from the occurrence of such accident?” 

2. “Was such accident evidenced by a visible contusion or wound on the 
exterior of the body?” 

3. “What amount, if any, is the plaintiff entitled to recover of the defendant?” 

The jury answered the first and second issues “Yes,” and the third issue 
“$2,000.00.” 

From judgment upon the verdict, the defendant appealed. 

Hines & Boren, of Greensboro, for plaintiff. 

Sapp & Sapp, of Greensboro, for defendant. 

BRocdEN, Justice. 


If a tooth is extracted, upon request of the insured, by a competent and 
skillful dentist, who performs the operation in the usual and ordinary manner 
with proper and sterile instruments, employing the requisite degree of care and 
skill, and thereafter an embolus develops from infection producing death, can the 
beneficiary recover double indemnity provided in a policy of insurance for such 
death resulting “directly and independently of all other causes from bodily injuries 
effected solely through external, violent and accidental means,” etc.? 

Undoubtedly the insured met an accidental death, but the determinative ques- 
tion is whether such death was produced by “external * * * accidental means.” 
The plaintiff proceeds upon the theory that the extraction of the tooth produced 
a port of entry for streptococcus germs, and that these germs in turn ultimately 
produced the embolus resulting in death. Hence the inquiry arises: Was such port 
of entry the result of “external, accidental means?” 

The courts and text-writers are divided into two opposing camps in solving 
the relative significance to be given the terms “accidental death” and “external 
* * * accidental means.” Literally hundreds of cases have been written upon 
the subject, and while many of them may be distinguished from the facts in_ the 
case at bar, nevertheless many of them in principle are directly in point, and it 1s 
useless to attempt to harmonize the trend of judicial thought. Indeed, it must be 
conceded that the two lines of reasoning are parallel. There are three cases which 
illustrate the divergence of reasoning and are typical in every particular among a 
host of cases, far too numerous to discuss or cite. These cases are Lewis v. Ocean 
Accident & Guarantee Corporation, 224 N. Y. 18, 120 N. E. 56, 57,7 A. L. R. 
1129; Caldwell v. Travelers’ Ins. Co., 305 Mo. 619, 267 S. W. 907, 908, 39 A. L. R. 
56; Landress v. Phoenix Ins. Co., 291 U. S. 491, 54 S. Ct. 461, 462, 78 L. Ed. 934, 
90 A. L. R. 1382. The opinion in the Lewis Case, supra, was written for the New 
York court by Justice Cardozo. The Caldwell Case was written for the Missouri 
court by presiding Justice Blair, and the Landress Case was written by Mr. Jus- 
tice Stone, with Mr. Justice Cardozo dissenting. 

The fundamental difference between the two schools of thought upotl the ques- 
tion of law involved is stated clearly and at length in the Caldwell Case, supra. 
The opinion declares: “There are two clearly defined lines of cases on this ques- 
tion. One holds that, where an unusual or unexpected result occurs by reason ot 
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the doing by insured of an intentional act, where no mischance, slip, or mishap 
occurs in doing the act itself, the ensuing injury or death is not caused through 
accidental means; that it must appear that the means used was accident, and it is 
not enough that the result may be tnusual, unexpected, or unforeseen. 


“The other line of cases holds that, where injury or death is the unusual, 
unexpected, or unforeseen result of an intentional act, such injury or death is by 
accidental means, even though there is no proof of mishap, mischance, slip, or 
anything out of the ordinary in the act or event which caused such injury or 
death. 


“Industrious counsel have cited an imposing array of cases from this and 
other jurisdictions. In number of cases cited respondent has far outdone the appel- 
lant. By actual count her counsel has cited 116 cases and text-writers to this point 
alone. Such a formidable array has challenged the interest and industry of the 
writer to undertake the laborious, although not entirely unpleasant, task of exam- 
ining every case cited. The great majority of those cases are found not to be in 
point on the question before us.” 


Thereupon the opinion analyzes the Missouri decisions upon the subject and 
many of the leading cases in other jurisdictions. The conclusion reached by the 
writer of the opinion is as follows: “Defendant insured only against death or 
injury suffered through accidental means or cause. The burden was upon plaintiff 
to show an accidental cause of insured’s death. Assuming that insured’s death was 
caused by the operation voluntarily undertaken and admittedly performed in a 
skillful manner, plaintiff must show that something unforeseen, unusual, or unex- 
pected and unintended occurred during the progress of the operation and that this 
something caused insured’s death. It is not enough that there be suspicion, guess, 
possibility, or speculation that something unexpected, unusual, or unforeseen 
occurred during the operation.” A thumbnail sketch of the facts in the Caldwell 
Case is that the insured’s bowels became obstructed in an unusual and unexpected 
manner as a result of a skillful operation performed on him for hernia, causing 
death. 

The Lewis Case, supra, disclosed that the insured voluntarily punctured a 
pimple on his lip, resulting in death from inflammation of the brain, producing 
death. Justice Cardozo said: “We think there is testimony from which a jury 
might find that the pimple had been punctured by some instrument, and that the 
result of the puncture was an infection of the tissues. If that is what happened, 
there was an accident. We have held that infection resulting from the use of a 
hypodermic needle is caused by ‘accidental means.’ * * * Unexpected conse- 
quences have resulted from an act which seemed trivial and innocent in the doing. 
Of itself, the scratch or the puncture was harmless. Unexpectedly it drove destruc- 
tive germs beneath the skin, and thereby became lethal. * * * The punctured 
wound is an adequate cause. The evidence suggests no other. * * * Here, as 
elsewhere, the law contents itself with probabilities, and declines to wait for cer- 
tainty before drawing its conclusions.” 


In the Landress Case, supra, the insured voluntarily exposed himself under 
normal conditions to the sun while playing golf, resulting in death from sunstroke. 
The pertinent language of the disability clause in the policy was substantially 
similar to that in the policy involved in this suit. The supreme Court of the 
United States, speaking through Mr. Justice Stone, declared: “Petitioner argues 
that the death, resulting from voluntary exposure to the sun’s rays under normal 
conditions, was accidental in the common or popular sense of the term, and should 
therefore be held to be within the liability clauses of the policies. But it is not 
enough, to establish liability under these clauses, that the death or injury was 
accidental in the understanding of the average man—that the result of the exposure 
was something unforeseen, unexpected, extraordinary, an unlookedfor mishap, and 
so an accident,” * * * for here the carefuly chosen words defining liability 
distinguish between the result and the external means which produces it. The 
insurance is not against an accidental result. The stipulated payments are to be 
made only if the bodily injury, though unforeseen, is effected by means which are 
external and accidental. * * * This distinction between accidental external 
means and accidental result has been generally recognized and applied where the 
stipulated liability is for injury resulting from an accidental external means.” See, 
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also, Harris v. Ins. Co., 204 N. C. 385, 168 S. E. 208; Mehaffey v. Ins. Co., 205 
N.C. 701, 172°S;- B33. 

In the case at bar liability must rest upon the theory that the extraction of 
the tooth made a port of entry for death dealing germs residing in the mouth or 
body of the insured, and that such germs produced an infection resulting in an 
embolus, producing death. It is manifest that the chain of causation must begin at 
the extraction of the tooth. However the evidence discloses that such extraction 
was intentionally, skillfuly done in the ordinary and usual manner, with no mishap, 
unforeseen element, or misadventure. Furthermore, such extraction was the means, 
cause, or agency resulting ultimately in death. Therefore, if such cause or agency 
was intentional, usual and expected, can it be said that such cause or agency was 
accidental or constituted “external * * * accidental means?” 

After a full examination of pertinent authorities, this court is of the opinion 
that the line of cases or school of thought denying liability under such circum- 
stances is in accord with the greater weight of reason and justice, and the motion 
for nonsuit should have been sustained. Moreover, the experts, who testified at 
the trial, were unable to say whether the embolus developed from the extraction 
of the tooth or the subsequent operation, and consequently the real cause of the 
death is left in fog and conjecture. 

Reversed. 
Clarkson, J., dissents. 


GOSSETT v. METROPOLITAN LIFE INS. CO. No. 99. 
Supreme Court of North Carolina. April 10, 1935. 
179 Southeastern Reporter 438. 
1. INSURANCE. 


In action for disability benefits, evidence that insured was unable to work 
after suffering nervous breakdown and undergoing several operations held 
sufficient for jury as regards total permanent disability. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

4. INSURANCE. : 

To recover total permanent disability benefits, physician’s testimony con- 
cerning total permanent disability is unnecessary. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

5. INSURANCE. 

Whether proof of disability was waived by insured’s demand for forms and 
general agent’s refusal thereof on ground that insured was not entitled to 
disability benefits Weld jury question (C. S. § 6479, subd. 6). 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Appeal from Superior Court, Buncombe County; Pless, Judge. 


Action by A. Burgen Gossett against the Metropolitan Life Insurance 
Company. A judgment for plaintiff in the general county court was affirmed by 
the superior court, and defendant appeals. 

Affirmed in part, and reversed in part. 


This is a civil action commenced in the general county court of Buncombe 
county, N. C., wherein the plaintiff seeks to recover certain benefits alleged to 
be payable in the event of total and permanent disability under certain policies 
of insurance issued by the defendant upon the life of A. Burgen Gossett. The 
case was tried before his honor, J. P. Kitchin, judge, and a jury, at the June 
term, 1934, of the general county court. Judgment was rendered in favor of 
the plaintiff, from which the defendant appealed to the superior court, assigning 
certain errors, among which was the refusal of the court to sustain its motion 
for judgment as of nonsuit. 

The case then duly came on for hearing on defendant’s appeals before his 
honor, J. Will Pless, Jr., judge of the superior court of Buncombe county, at 
the December term, 1934. Judge Pless, ruling on each one of defendant’s excep- 
tions and assignments of error, refused to sustain said assignments of error, 
and affirmed the judgment of the general county court. The defendant excepted 
to the signing of this judgment and to each ruling of the court and to its failure 
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to sustain each exception and assignment of error, and appealed to the Supreme 
Court. 


The evidence on the part of plaintiff was to the effect: That on December 27, 
1926, he went to work for defendant company, in Asheville, N. C., attending to 
all the Company’s business, and engaged in writing all kinds of insurance that 
defendant company sold. He quit working for them on February 26, 1932, on 
account of ill health. He purchased three policies from the defendant: (1) On 
January 11, 1923, an ordinary life insurance policy, No. 3516939-A, for $2,500, the, 
quarterly premium being $14.88, with total anad permanent disability provision. 
lhe premiums are paid to date. (2) On May 12, 1925, a life and accident policy 
of insurance, No. 4251190-A, for $2,414, and ordinary life policy, with total and 
permanent disability provision. The quarterly payments are $16.53. The pre- 
miums are paid to date. (3) The plaintiff was an employee of defendant com- 
pany. On April 1, 1929, a group contract policy issued to defendant’s employees, 
plaintiff paid $1.90 a week on this group benefit until February, 1932. During 
the time he was sick, the premiums were taken out and he was paid $23.85 a 
week for 40 weeks. This policy had a total and permanent disability provision. 
This action is brought to recover on the above policies, by plaintiff, for total 
and permanent disability benefits. The plaintiff quit the service of defendant 
company on February 26, 1932, on account of a general nervous breakdown. He 
started out to find the cause of it. He went to the hospital to have his tonsils 
removed. He then had his teeth fixed, several filled and quite a few pulled. 
On April 10, 1932, he had hemorrhoids pretty bad, and went to a hospital for 
an operation which was not exactly successful and kept him down until about 
the lst of June, 1932, and defendant ordered him back to work. He was not able 
to go to work and talked to the manager, who told him to wait a week or two, 
ac he thought he was not able to work. At the suggestion of the manager, he 
went over the territory to show the new assistant manager. This took about 
a week. Immediately after that he had a rectumnal abscess and went back to 
the hospital. The abscess was opened and drained, or an attempt to drain it, 
for 4 or 5 weeks, and the doctor finally told him that he would have to have 
an operation to have it cut out. He had no money. The benefits under his little 
policy were stopped about May 29th, and he owed the hospital. He then got in 
touch with an osteopath and he treated him for 4 or 5 months. He also got in 
touch with another doctor who told him that he had to have an operation, which 
was performed at the Biltmore Hospital January 21, 1933. He was treated about 
6 weeks or 2 months and a second slight operation was performed. The defend- 
ant company seemed to think he had gotten rid of all his troubles, but he was 
still weak and nervous, but went back to the company. He did not think he 
was able to hold a job down. He asked the manager why the company did not 
offer him something light, and was told that the company felt he was insane. 
He did not go to a doctor for a long while, but stayed run down and no good. 
He finally consulted a doctor and took treatment for 2 or 3 months. About the 
latter part of August, 1933, he wanted to do something and made connection 
with the Prudential Life Insurance Company. He was really a sick man. He 
took the best care of himself, but was in a nervous, run-down condition—if he 
worked a full day, his nerves would get so bad that he could not sleep at night. 
He tried to work a full week, and two nights of that week he might as well not 
have gone to bed, as he could not sleep. He has stayed in that nervous, run- 
dewn condition since—made no money with the Prudential Life Insurance Com- 
pany, as he could not close a deal after he secured a customer, as he had not 
been well. Since he left the defendant in February, 1932, he has not seen a 
zood day. He has not been able to do any work or engage in any business for 
compensation or profit. He is in a nervous, weak, and run-down condition. 
He has not been able to perform any work. He submitted to an examination 
by two of the defendant company’s doctors at the company’s request. They did 


t 


it testify at the trial. ; 
In the record, commencing March 21, 1932, and ending April 7, 1934, there 
are ten letters written by the defendant’s supervisor of employees group claim, 
plaintiff in reference to plaintiff's disability. These letters in answer to 
plaintiff's letters written to him, at defendant’s headquarters in New York. 
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These letters of plaintiff claim benefits on account of disability, also a certificate 
of Dr. R. P. Ivey, on January 9, 1933, as to his condition and need of an opera- 
lion. The last letter states: “I immediately filled out the form you sent me over 
two weeks ago and left it with Mr. Barron to fill out his part, and I understand 
from his office, that it was mailed to you the date after he received it.” 

The plaintiff during his sickness, was in bed or on a couch in the house 
over a year. He had four or five operations in all. His nervous system does 
not seem to improve much. The defendant paid him a certain length of time, 
on the group policy, but nothing on the other two policies. The plaintiff 
testified: “I paid the premiums after I got disabled because I had to, after they 
refused to get my disability papers to keep them in force.” 

After he was sick and in bed, the general agent of defendant, E. F. Nagle, 
came to see plaintiff. Plaintiff testified without objection: “His duties as agent 
were taking care of any business of the Company; writing insurance, the same 
as myself. He had the same duties that I had to perform. In the event that 
I as agent of the Company and a policy holder, became sick and disabled under 
one of those policies like I have described, it would be his duty to go to the 
office and request the blanks of the Manager for the man to be examined. That 
was part of my duties. Mr. Nagle, as agent of the Metropolitan Life Insurance 
Company, had the same duties I had. It was part of Mr. Nagle’s duty, when 
policy holders were disabled upon request by them to furnish them those blanks. 
Mr. Nagle came to see me while I was in bed. After I got back on the job about 
the first of July and could not make it, Mr. Nagle was at my house and I asked 
him to get the forms on which to make the proofs of my disability. I was then 
drawing temporary disability on the certificate and he said that he would be 
glad to get them if I was entitled to them. And he reported to me later that 
he had gone to Mr. Barron and that he had refused to get them for him, stating 
that I was not entitled to the benefits under my policies. We talked about 
my getting those blanks before he tokd me he would get them. I thought there 
was a possibility of my getting well when I first talked to him about it, but when 
he came back later, I asked him to get the blanks. When Mr. Nagle reported 
to me that Mr. Barron had refused to let me have the blanks, my wife was 
present. Mr. Nagle lives here in Asheville. He is still the agent for this 
{nsurance Company.” Plaintiff’s testimony was corroborated by his wife and 
other witnesses. 

W. M. Jemison testified, in part: “As to his condition on down to date, I 
think it is anything but good, the way I would size it up. At the present time, 
absolutely I do consider him a sick man. 

“Q. Able to do any kind of work? (Defendant objects. Overruled. Excep- 
tion.) A. I do not think he is a well man, and I certainly do not think he would 
be able to do any kind of physical work. From general observation, that is my 
opinion. As to his nervous condition, I notice he seems to be exceedingly 
nervous. I am not related to him in any way whatever.” 

Wm. F. Barron (signed “Boone” in record). This was immaterial, as the 
party was the defendant’s manager. He made the following statement on Jan- 


uary 31, 1933: 


“How many times have you seen him since disability commenced? A. 10 
or 15 times. 

“Q. Did you find him totally disabled on those occasions? A. Looked to be. 

“Q. When and where did you see him last? A. About two months ago at 
iy office. 

“QO. Have you any reason to believe that this claim represents a voluntary 
absence because of his record or for vacation, rest, travel or to engage in any 
other business? (If, so, state your views or write accompanying letter). A. No. 

The issues submitted to the jury in the general county court of Buncombe 
county, N. C., and their answers thereto, are as follows: 

“(1.) Did the plaintiff furnish to the defendant due proof of total and per- 
manent disability, as required by Policy of Insurance No. 3516939-A? A. Yes. 


“(2.) Did the plaintiff furnish to the defendant due proof of total and per- 
inanent disability, as required by Policy of Insurance No. 4251190-A? A. Yes. 
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“(3.) Did the plaintiff furnish to the defendant due proof of total and per- 
manent disability, as required by Certificate No. 54, Policy No. 50? A. Yes. 

“(4.) Did the defendant waive the furnishing of blanks for the production 
of proof of disability under Policy No. 3516939-A? <A. Yes. 

“(5). Did the defendant waive the furnishing of blanks for the production of 
proof of disability under Policy No. 4251190-A? A. Yes. 

“(6.) Did the defendant waive the furnishing of blanks for the production 
of proof of disability under Certificate No. 54, Policy No. 50? A. Yes. 

“(7.) Did the defendant become totally and permanently disabled as the 
result of bodily injury or disease, so as to be prevented thereby from engaging 
in any occupation or performing any work for compensation or profit? A. Yes. 
Feb. 26th, 1932. 

“(8.) If so, from what date is plaintiff entitled to recover benefits under 
Policy No. 3516939-A? <A. Yes. Feb. 26th, 1932. $366.12. 

“(9.) If so, from what date is plaintiff entitled to recover benefits under 
Policy No. 4251190-A? A. Yes. Feb. 26th, 1932. $556.89. 

“(10.) If so, from what date is plaintiff entitled to recover benefits under 
Policy No. 50, Certificate No. 54? A. Yes. Feb. 12th, 1932. $900.30. 

“(11). In what amount, if any, is the defendant indebted to plaintiff? A. 
$1,823.31.” 

The material exceptions and assignments of error and other necessary facts 
will be set forth in the opinion. 

John Izard and Harkins, Van Winkle & Walton, all of Asheville, for 
appellant. 

Jones & Ward, of Asheville, for appellee. 

CLARKSON, Justice. 

[1] At the close of plaintiff’s evidence and at the close of all the evidence 
the defendant made motions for judgment as in case of nonsuit. C. S. § 567. 
The court below overruled these motions, and in this we can see no error. 

The language in the policies in this action is practically all the same: “Has 
become totally and permanently disabled so as to be unable at any time to 
perform any work or engage in any business for compensation or profit.” 

We will consider the questions involved, as set forth in defendant’s brief; 
First: “Is the plaintiff entitled to recover total and permanent disability benefits 
under a policy of insurance where the evidence shows that he has been ill, but 
ro physician testifies, and no evidence of ‘permanency’ is introduced?” 

[4] We do not think this question, as a whole, is borne out by the facts. 
Plaintiff testified, unobjected to, to the effect that, since he left the defendant 
in February, 1932, he has not seen a good day. He has not been able to do any 
work or engage in any business for compensation or profit. He is in a nervous, 
weak, and run-down condition. He has not been able to perform any work. 
In this jurisdiction, it has been held that, to recover on policies as in this case, 
it is not necessary that a physician must testify to total and permanent disability. 


In Bulluck v. Insurance Co., supra, 200 N. C. 642, at pages 646, 647, 158 S. E. 
185, 188, speaking to the subject: “The ability of a party to perform physical 
or mental labor is not a question of such exclusively technical significance as to 
permit expert testimony to be given conclusive effect. Indeed, the identical 
question arose in Fields v. Assurance Co., supra [195 N. C. 262, 141 S. E. 743], 
in which the physician had testified that the plaintiff was not in his opinion 
permanently disabled. Moreover, there was a conflict between the testimony 
of physicians and the plaintiff with respect to permanent disability, and it has 
been the uniform policy of the law of this state, for many years, to submit 
conflicting evidence to the jury upon the theory that in the last analysis the 
jury is the weigh master of the evidence.” Misskelley v. Ins. Co., 205 N. C. 
496, 506, 171 S. E. 862; Guy v. Ins. Co., 207 N. C. 278, 176 S. E. 554. 


Second: “Is the notice of temporary disability furnished to the Company 
under one policy to be considered a sufficient compliance with the condition in a 
different policy requiring proof of total and permanent disability?” 

We do not think this question is borne out by the entire record. In the 
group policy, the correspondence between the litigants showed that plaintiff 
was claiming temporary disability and also permanent disability. Defendant 
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was denying permanent disability. As to the policies, plaintiff asked the 
general agent of defendant company for forms on which to make proofs of his 
disability. This was refused by Mr. Barron, defendant’s general agent, on the 
ground that he was not entitled to the benefits under his policies. The defendant 
denied liability on the ground that plaintiff was not totally and permanently 
disabled and also that plaintiff had not furnished due proof. 

In Guy v. Ins. Co., supra, 207 N. C. 278, at page 279, 176 S. E. 554, 555, it is 
said: “It is established by the decisions in this jurisdiction that a provision 
in an insurance policy, requiring proof of loss, disability, or death is waived by 
the company’s denial of liability, or refusal to pay, upon grounds other than 
failure to furnish such proof. Misskelley v. Ins. Co., supra [205 N. C. 496, 171 
S. E. 862].” 

[5] We think that the demand by plaintiff on the general agent of defendant 
ccmpany, and his refusal to furnish forms for plaintiff to make proof of disability, 
on the ground that plaintiff was not entitled to benefits under the policies, under 
the facts and circumstances of this case, was properly left to the jury under the 
issues. Paramore v. Ins. Association, 207 N. C. 300, 304, 176 S. E. 585; Colson vy. 
Assurance Co., 207 N. C. 581, 178 S. E. 211; C. S. § 6479, subd. 6. 

Third: “Did His Honor, the Judge of the General County Court, err in his 
ruling on the admission of evidence, and in propounding to the jury the law 
applicable to the case?” 

[9] Fourth: “Is the sum awarded by the jury in excess of the amount pro- 
vided by the policies of insurance sued upon?” We think so. 

Exceptions and assignments of error made by defendant present the question 
2s to the correctness of the jury’s answers to issues 8, 9, 10, and 11. There 
is no error in the answers to all the other issues except these issues. As to 
these issues, there must be a new trial. 

“In Lumber Co. v. Branch, 158 N. C. [251], at p. 253, 73 S. E. 164, 165, the 
law is thus stated: ‘It is settled beyond controversy that it is entirely discre- 
tionary with the Court, Superior or Supreme, whether it will grant a partial new 
trial. It will generally do so when the error, or reason for the new trial, is 
confined to one issue, which is entirely separable from the others and it is per- 
fectly clear that there is no danger of complication. Benton v. Collins, 125 N. C. 
83, 34 S. E. 242, 47 L. R. A. 33; Rowe v. Lumber Co., 133 N. C. 433, 45 S. E. 830’ 
Whedbee v. Ruffin, 191 N. C. [257] at p. 259, 131 S. E. 653.” In re Will of 
Bergeron, 196 N. C. 649, 652, 146 S. E. 571, 572; Kitchen Lumber Co. v. Power 
(So: 206°N. GC. 515, 522, 174 S.-B427, 

We find no error on issues, 1, 2, 3, 4, 5, 6, and 7 and the judgment affirmed on 


these issues. We find error on issues 8, 9, 10 and 11, and judgment reversed on 
these issues. 


APOSTLE v. ACACIA MUT. LIFE INS. CO. No. 743. 
Supreme Court of North Carolina. April 10, 1935. 
179 Southeastern Reporter 444. 
2. INSURANCE. 


Where insured had requested reinstatement of lapsed life policy on July 24th, 
and application was not received from agent by branch office until July 28th, 
whether there was unreasonable delay on agent’s part so as to reinstate policy held 
for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

\ppeal from Superior Court, Forsyth County; Parker, Judge. 

Action by Bertha Jennette Apostle against the Acacia Mutual Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

\ffirmed. 

This action was begun in the Forsyth county court on August 31, 1933, and was 
tried in said court at its September term, 1934. 

The action is to recover on a policy of insurance which was issued by the 
defendant on or about January 1, 1933, and which insured the life of Charles I. 
Apostle in the sum of $5,000. 

The insured, Charles I. Apostle, died on August 1, 1933, from injuries result- 
ing from an accident which occurred on July 29, 1933. The plaintiff, his wite, 1s 
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the beneficiary named in the policy. The defendant denied liability under the policy 
on the ground that the policy had lapsed prior to the death of the insured, because 
of the nonpayment of the premium which was due on June 1, 1933. 

The premiums on the policy were payable monthly, each monthly premium 
being due and payable, in advance, on the Ist day of the month. The amount of 
each monthly premium was $10.55. 

It is provided in the policy that, after the payment of one monthly premium, a 
grace period of one month (not less than 31 days) without interest would be allowed 
for the payment of subsequent monthly premiums, as they should fall due, and 
that, “if any premium be not paid when due as specified, or during the grace 
period, the policy shall lapse and be void, except as to the provisions for surrender 
options printed herein.” 

It is further provided in the policy that “a lapsed policy may be re-instated at 
any time, provided the member makes application therefor, furnishes evidence of 
insurability satisfactory to the Company, and pays the premiums due to the date 
of the re-instatement with interest at the rate of six per centum per annum.” 

\ll monthly premiums which had become due on the policy prior to June 1, 
1933, were paid by the insured, and the policy was in full force and effect at that 
date. The insured failed to pay the premium which was due on June 1, 1933, at 
that date or within the grace period allowed for its payment by the policy. For 
this reason, the policy had lapsed at the expiration of 31 days after June 1, 1933. 

\t about noon on July 24, 1933, upon the solicitation of an agent of the defend- 
ant, the insured signed an application to the defendant for the reinstatement of the 
policy, and delivered the application, with his check for $21.10, the amount then 
due for all premiums in arrears, to the said agent at Winston-Salem, N. C. In 
the application, the insured certified that he was then in good health, and had not 
been sick during the past 12 months. After he received the application and the 
check from the insured at Winston-Salem, defendant’s agent returned to his home 
in High Point, N. C., where he had his office. The application and the check were 
iorwarded by the agent from High Point to the branch office of the defendant at 
Charlotte, N. C., by mail. Both the application and the check were received at the 
branch office of the defendant at Charlotte during the afternoon of July 28, 1933, 
or the morning of July 29, 1933. The check was deposited by the cashier in defend- 
ant’s branch office at Charlotte on July 29, 1933, and was paid in Winston-Salem 
on July 31, 1933, by the bank on which it was drawn. The application for the 
reinstatement of the policy was forwarded by mail from Charlotte, N. C., on July 
29, 1933, and was received at the home office of the defendant, in Washington, D. 
C, on July 31, 1933, when it received attention by the various departments in 
defendant’s home office. While it was under consideration by the underwriting 
department on August 2, 1933, the defendant was informed that the insured had 
died on August 1, 1933, and that his death had resulted from injuries which he had 
suffered on July 29, 1933, in an automobile accident. The defendant gave no fur- 
ther consideration to the application, and immediately tendered to the plaintiff the 
amount of the check which the insured had delivered to its agent in payment of 
the premiums due on the policy. The plaintiff refused to accept said amount 

The only issue submitted to the jury at the trial was answered as follows: 
“Did the defendant fail to act within a réasonable time, under all the facts and 
circumstances surrounding the parties, with respect to the application for re-instate- 
ment? Answer, Yes.” 

From judgment that the plaintiff recover of the defendant the amount due 
under the policy, to wit, $4,949, with interest and costs, the defendant appealed to 
the superior court of Forsyth county, assigning as error the refusal of the trial 
court to allow defendant’s motion, at the close of all the evidence, for, judgment 
as of nonsuit, and the instruction of said court to the jury that, if the plaintiff had 
satisfied the jury by the greater weight of the evidence that the defendant had 
jailed to act upon the application for the reinstatement of the policy, within a rea- 
sonable time, under all the facts and circumstances surrounding the parties, the 
jury should answer the issue, “Yes.” 

_At the hearing of defendant’s appeal to the superior court, the judge overruled 
defendant's assignments of error, and affirmed the judgment of the Forsyth county 
court. The defendant appealed to the Supreme Court, assigning as error the rul- 


ings of the judge of the superior court on its assignments of error, and the judg- 
ment. 
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Manly, Hendren & Womble, of Winston-Salem, for appellant. 

Ingle & Rucker, of Winston-Salem, for appellee. 

Connor, Justice. 

[1] This action was tried in the Forsyth county court upon the theory that, 
notwithstanding the policy had lapsed and become void, according to its terms, 
because of the nonpayment of the monthly premium due on June 1, 1933, the policy 
was in full force and effect at the death of the insured on August 1, 1933, if the 
defendant had failed to act upon the application of the insured for its reinstatement, 
within a reasonable time after the application was delivered to defendant's agent 
by the insured at Winston-Salem, N. C., on July 24, 1933. The record of the trial 
shows that it was conceded by the parties that, if the defendant had failed to so 
act upon the application, the plaintiff was entitled to recover on the policy; and that 
otherwise she was not entitled to recover. Therefore the only question presented 
by this appeal is whether there was evidence at the trial from which the jury could 
find, as contended by the plaintiff, that the defendant failed to act upon the appli- 
cation of the insured for the reinstatement of the policy within a reasonable time 
after its delivery to its agent at Winston-Salem, N. C. on July 24, 1933. No other 
question is presented by this appeal, for it is well settled, as said in Hargett vy. Lee, 
206 N. C. 536, 174 S. E. 498, that an appeal ex necessitate follows the theory of the 
trial. See Shipp v. Stage Lines, 192 N. C. 475, 135 S. E. 339. This principle is 
enforced by this court, because of the constitutional limitation of its jurisdiction as 
an appellate court. Const. of N. C. art. 4, § 8. 

[2] It may be conceded that, after the application for the reinstatement of the 
policy was received by the defendant at its home office in Washington, D. C., on 
July 31, 1933, the defendant did not fail to act upon it within a reasonable time. 
The evidence, however, shows that nearly 4 days elapsed from the time the appli- 
cation was delivered to defendant’s agent at Winston-Salem, on July 24, 1933, to 
the time it was received at defendant’s branch office in Charlotte, during the after- 
noon of July 28, 1933. While there was evidence tending to show that this delay 
was not due to the default of the agent, the credibility of this evidence was for the 
jury. Whether upon all the facts and circumstances as shown by the evidence 
there was an unreasonable delay on the part of the agent was a question for the 
jury. 

In the instant case, it cannot be held as a matter of law that the time which 
elapsed from the delivery by the insured to defendant’s agent of his application for 
the reinstatement of his policy to the receipt of the application at defendant’s branch 
office in Charlotte was a reasonable time. Whether or not the agent mailed the 
application at High Point on July 25, 1933, as he testified, was for the jury to deter- 
mine. There was evidence from which the jury could find that the application was 
not mailed at High Point until the morning of July 28, 1933, and that for at least 
three days the agent, without any valid reason, kept the application in his posses- 
sion at High Point, thus unreasonably delaying its consideration by the defendant 
at its home office in Washington, D. C. 

We find no error in the judgment of the superior court. It is affirmed. 


SMITH v. NEW YORK LIFE INS. CO. No. 307. 


Supreme Court of North Carolina. April 10, 1935. 
179 Southeastern Reporter 457. 
1. INSURANCE. 


In action for disability benefits under life policy, where insurer denied liability 
on ground that insured failed to disclose true physical condition in application, 
court properly permitted insured to amend complaint and set up plea of waiver 
(Code 1931, §§ 536, 547). 

(For other cases, see Insurance, Dec. Dig. § 643[1].) 

3. INSURANCE. 

In absence of fraud or collusion between insured and insurer’s agent, agent’s 
knowledge, when acting in scope of authority, of conditions existing at inception 
of policy, will be imputed to insurer, though policy contains contrary stipulation. 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 

Appeal from Superior Court, Pitt County; Cowper, Special Judge. 
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\ction by Edward Dalton Smith against the New York Life Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

See, also, 205 N. C. 348, 171 S. E. 330, 

This is an action brought by plaintiff to recover a certain amount of money, 
for total and permanent disability, under a policy for $5,000, issued to him by 
defendant, on October 9, 1926. The premiums have all been paid. 

\ provision in the policy is as follows: “Disability shall be considered total 
whenever the Insured is so disabled by bodily injury or disease that he is wholly 
prevented from performing any work, from following any occupation, or from 
engaging in any business for remuneration or profit, provided such disability 
occurred after the insurance under this policy took effect and before the anniver- 
sary of the policy on which the Insured’s age at nearest birthday is sixty.” 

It is contended by defendant that the disability occurred before the policy 
was issued. That the plaintiff answered “No” in his application to the following 
question: “Have you consulted any physician for or suffered from any ailment or 
disease of the skin, middle ear or eyes?” : 

In plaintiff's claim for disability benefits made August 19, 1932, he answered 
questions as follows: 

“(a) Are you wholly disabled at the present time? Yes. 

“(b) State cause of disability? Don’t know. 

“(a) On what date did the illness begin that led up to the present disability 
and what was the nature of the illness? Some time in 1925, my right eye hurt at 
night, until I had it treated. 

“(b) Give name and address of the first physician consulted at the beginning 
of that illness? A. L. MacLean, 1201 N. Calvert St., Baltimore, Md. Was at 
Johns Hopkins Hospital at that time. 

“(c) State date on which you first consulted that physician? Sept. 16, 1925. 

“(d) Give names of all other physicians consulted and dates of such consulta- 
tions? J. O. Baxter, New Bern, N. C., April, 1932. 

“From what date has your disability prevented you from engaging in any 
occupation whatsoever for remuneration or profit? January 1, 1932.” 

The plaintiff was allowed by the court below to amend his complaint and set 
up the plea of waiver. The plaintiff contended their agent, who sold him the pol- 
icy, knew about the eye treatment; that the eye, for six years, had given him no 
trouble after the treatment, and for five years from the time the policy was issued 
he was in good health and under no disability; that when the policy was taken out 
he was not nineteen years old and a pupil in the school conducted by the agent of 
defendant company, who solicited the insurance. Without further detailing same, 
facts are set forth that would entitle plaintiff to a waiver issue on this application 
aspect. This action was here before on the question of removal to the federal 
court, 205 N. C. 348, 171 S. E. 330. The only exception and assignment of error 
made by the defendant will be set forth in the opinion. 

Albion Dunn, of Greenville, for appellant. 

S. J. Everett, of Greenville, for appellee. 

CLARKSON, Justice. 

The defendant’s first and only exception and assignment of error embraces its 
exception to the order of his honor, G. V. Cowper, special judge presiding at the 
November term, 1934, permitting the plaintiff to amend his pleadings so as to set 
up a waiver of the conditions of the policy by the defendant, and the defendant 
contends that said order was erroneously granted for that: “(1) It is in violation 
of section 547, C. S., in that the amendment changes substantially the claim of 
the plaintiff, and (2) the Court was without authority to permit a replication, for 
that the time for replying to the further answer and defense of the defendant, 
had long since expired.” We cannot so hold. 

N. C. Code 1931 (Michie), § 536, is as follows: “The judge may likewise, in 
his discretion, and upon such terms as may be just, allow an answer or reply to 
be made, or other act to be done, after the time limited, or by an order to enlarge 
the time.” 

Section 547 is as follows: “The judge or court may, before and after judg- 
ment, in furtherance of justice, and on such terms as may be proper, amend any 
pleading, process or proceeding, by adding or striking out the name of any party; 
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by correcting a mistake in the name of a party, or a mistake in any other respect; 
by inserting other allegations material to the case; or when the amendment does 
not change substantially the claim or defense, by conforming the pleading or pro- 
ceeding to the fact proved. When a proceeding taken by a party fails to conform 
to law in any respect, the trial judge may permit an amendment of the proceeding 
so as to make it conformable thereto.” 

[1, 2] The contention of defendant cannot be sustained. In Aldridge y. Ins. 
Co., 194 N. C. 683, 685, 140 S. E. 706, 708, we find: “At a special term of the 
superior court, held in December, 1926, the feme plaintiff was made a party, and 
leave was granted the plaintiffs to reply to the answer. The defendant objected to 
the order authorizing the replication, apparently on the ground that pleadings must 
be filed and issues joined before the clerk. P. L. 1921 Ex. Sess. c. 92; P. L. 1923, 
c. 53; P. L. 1924 Ex. Sess. c. 18. These statutes have reference to the clerk, and 
were not intended to impair the broad powers conferred on the judge, who ‘may 
likewise in his discretion, and upon such terms as may be just, allow an answer or 
reply to be made, or other act to be done, after the time limited, or by an order 
to enlarge the time.’ C. S. § 536; McNair v. Yarboro, 186 N. C. 111, 118 S. E. 
913; Cahoon v. Everton, 187 N. C. 369, 121 S. E. 612; Battle v. Mercer, 187 N. C. 
437, 122 S. E. 4; Roberts v. Merritt, 189 N. C. 194, 126 S. E. 513; Butler v. 
Armour & Co., 192 N. C. 510, 135 S. E. 350. The order was an exercise of the 
court’s discretion, and will not be disturbed.” 

In Hines v. Lucas, 195 N. C. 376, 377, 142 S. E. 319, is the following: “The 
judge had the power to extend the time for filing complaint, and his refusal to 
dismiss the action, under the facts presented, was at least equivalent to an order 
permitting the filing of complaint. Under the law, as now written, when a cause 
is properly before the judge, he has power, in the exercise of a sound legal dis- 
cretion, to extend the time for filing pleadings. C. S. § 536; Aldridge v. Ins. Co., 
194 N. C. 683, 140 S. E. 706. While it is true that the Aldridge Case, and the 
line of cases therein cited, refer more particularly to filing answer, no sound rea- 
son occurs to us why the same power does not exist for enlarging the time for 
filing complaint. C. S. § 536.” Bowie v. Tucker, 197 N. C. 671, 673, 150 S. E. 
200; City of Washington v. Hodges, 200 N. C. 364, 370, 156 S. E. 912; N. C. 
Practice and Procedure in Civil Cases (McIntosh) § 485, pp. 513, 514. 

[3] It is well settled by a long line of decisions in this jurisdiction that in the 
absence of fraud or collusion between the insured and the agent the knowledge of 
the agent, when acting within the scope of the powers intrusted to him, will be 
imputed to the company, though the policy contains stipulation to the contrary. 
This principle applies to conditions existing at the inception of the policy and not 
after the policy has been issued. The doctrine of waiver is applied by the courts 
upon the well-settled principles of equity. Greene v. Ins. Co., 196 N. C. 335, 339, 
340, 145 S. E. 616; Midkiff v. Ins. Co., 197 N. C. 139, 142, 147 S. E. 812; Houck 
v. Ins. Co., 198 N., C. 303, 305, 151 S. E. 628;'Colson v. Assurance Co., 207 N. C. 
581, 583, 584, 178 S. E. 211. 

In Stockton v. Insurance Co., 207 N. C. 43, 44, 175 S. E. 695, it is said: 
“Under their plea of waiver, it was competent for the plaintiffs to show that 
defendant’s agent had full knowledge of the incumbrance held by the Federal Land 
Bank at the time of the issuance of the policy in suit. Houck v. Ins. Co., 198 
N. C. 303, 151 S. E. 628; Aldridge v. Ins. Co., 194 N. C. 683, 140 S. E. 706; 
Johnson v. Ins. Co., 172 N. C. 142, 90 S. E. 124.” 

The judgment of the court below is affirmed. 


BRADSHAW v. TNA LIFE INS. CO. No. 385. 
Supreme Court of North Carolina. May 1, 1935. 


179 Southeastern Reporter 665. 
2. INSURANCE. 
In action for life policy disability benefits, instruction that insured had 
burden of proving by greater weight of evidence that he was both permanently 


and totally disabled so as to be unable to perform work or conduct business 
for compensation or profit deld proper. 


(For other cases, see Insurance, Dec. Dig. § 669[12].) 





Life] Bradshaw v. Attna Life Ins. Co. 529 


4, INSURANCE. i 

In action for life policy disability benefits, charge submitting issue whether 
insured’s disability continued “for period of ninety days” instead of policy words 
“for period of ninety consecutive days” seld not error; words “period of” 
denoting consecutiveness, and extent of disability, whether total or not, and not 
length of time of its existence, being question involved. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 
5. INSURANCE. aa 

In action for life policy disability benefits, evidence held sufficient to take 
case to jury on issues of insured’s total disablement and duration thereof. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Appeal from Superior Court, Sampson County; Grady, Judge. 

Action by Ora John Bradshaw against the Aitna Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

This is a civil action to recover disability benefits on five policies of insurance 
issued to the plaintiff by the defendant on October 21, 1925, all of which policies 
contained, inter alia, the following provisions: 

“If, before default in payment of premium, the insured becomes totally, and 
permanently disabled by bodily injuries or disease and is hereby prevented from 
performing any work or conducting any business for compensation or profit, 
the following benefits will be available: When such disability occurs before age 
sixty a waiver of the payment of premiums falling due during such disability, 
and an income of ten dollars a month for each one thousand dollars of the sum 
insured payable to the life owner each month in advance during such disability. 

“If before attaining the age of sixty years the insured becomes totally dis- 
abled by bodily injuries or disease and is thereby prevented from performing 
any work or conducting any business for compensation or profit for a period of 
ninety consecutive days, then, if satisfactory evidence has not been previously 
furnished that such disability is permanent, such disability shall be presumed to 
be permanent. In such a case, benefits shall accrue from the expiration of the 
said ninety days, but not from a date more than six months prior to the date 
that evidence of such disability satisfactory to the Company is received at its 
Home Office. No benefit shall accrue prior to the expiration of said ninety days 
unless during that period evidence satisfactory to the Company is received at its 
lome Office while the insured is living that the total disability will be permanent, 
in which event benefits will accrue from the commencement of disability.” 

The defendant admits that all the premiums have been paid on said policies 
and that the same were in full force and effect at the time of the institution of 
this action. 

The issues submitted and answers made thereto were as follows: 

“Did the plaintiff, Ora J. Bradshaw, on November 30, 1931, become totally 
and permanently disabled, caused by bodily injury, so that he was prevented 
thereby from performing any work or conducting any business for compensation 
or profit, as alleged in the complaint? Answer: Yes. 


“2. If so, did such total disability continue for a period of ninety days? 
Answer: Yes. 


“3. If so, what benefits in money is plaintiff entitled to recover of the 
defendant under the terms of the five life insurance policies referred to in the 
complaint? Answer: Fifty Dollars, beginning Dec. 1, 1931, up to and including 
Aug. 1, 1933, with interest on each month from date due. (Answered by the 
Court by consent). 

“4. What amount in premiums, if any, is plaintiff entitled to recover, paid 
to defendant since Nov. 30, 1931? Answer: $195.85 with interest from Nov. 18, 
1932. (Answered by the Court by consent.)” 

From judgment for the plaintiff in accord with the verdict, the defendant 
appealed to the Supreme Court, assigning errors. 

Kenneth C. Royal and Robert A. Hovis, both of Raleigh, for appellant. 


R. D. Johnson, of Warsaw, and A. McL. Graham, of Clinton, for appellee. 
SCHENCK, Justice. 
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The appellant abandoned in his brief the exceptions taken to the admission 
and exclusion of evidence during the course of the trial. 

We have examined those portions of the charge relating to the first issue 
and assiged as error, and are of the opinion that, when they are construed 
contextually with the charge as a whole, they are free from reversible error. 

[2] His honor, after giving a number of illustrations and reading excerpts 
from some of the opinions of this court, closed his charge upon the first issue 
as follows: “But, in conclusion, upon this first issue, I will again say to you 
that the burden is upon Mr. Bradshaw, and by that, I mean to say, that in order 
for you to answer this issue ‘Yes,’ in his favor, he must offer evidence which 
satisfies you by its greater weight that since November 30, 1931, he has not only 
been permanently disabled, but that he has been totally disabled, so that he 
has been thereby prevented from performing work for compensation or profit, 
or conducting any business for compensation or profit. And if he has done so, 
remembering the rule which I have laid down as to what constitutes permanent 
and total disability, it would be your duty to answer the first issue ‘Yes.’ If he 
has failed to do so, it would be your duty to answer it ‘No.”” This closing 
clause of the charge is a clear and correct statement of the law, and is not in 
conflict with what his honor formerly charged the jury, but is rather an explana- 
tion and résumé of what he had told them. 

[4] The assignment as error that the court charged the jury upon the 
second issue that, if they were satisfied by the greater weight of the evidence 
“that his (plaintiff’s) disability has continued for a period of ninety days after 
Wovember 30th, 1931, it would be your duty to answer the second issue ‘Yes,’” 
instead of using the words of the policy “for a period of ninety consecutive 
days,” is untenable, since the words “period of” connote consecutiveness; and 
this would be so for the further reason that the permanency of the plaintiff’s 
disability is admitted by the defendant and no question is raised throughout 
the record as to its duration. The extent of the disability, whether total or not, 
and not the length of time of its existence, was the question involved. 

[5] The defendant’s principal assignments of error are based upon his 
motions for judgment as of nonsuit and requests for peremptory instructions 
upon the first and second issues. The rulings of the court upon these motions 
and requests raise the simple question as to whether there was sufficient evidence 
to be submitted to the jury upon the first and second issues. In the recent 
case of Guy v. Insurance Co., 206 N. C. 118, 172 S. E. 885, 886, wherein this court 
was called upon to interpret a clause substantially the same as is involved in 
the instant case, it is said: “The evidence adduced on the plaintiff’s examination 
in chief, and the testimony of his other witnesses, was sufficient to carry the 
case to the jury on the issue of plaintiff’s alleged total and permanent disability 
within the meaning of the policy in suit.” That statement is applicable here, 
since, while there was considerable evidence to the contrary, the testimony of 
the plaintiff in his own behalf was sufficient to take the case to the jury, and, 
in addition to this, was the testimony of members of his family and of one 
physician at least tending to show the totality of plaintiff’s disability, the perma- 
nence of which was admitted. 

The class of policies to which those in suit belong are designed to provide 
a substitute for earning when the insured is deprived of capacity to earn by 
bodily injury or disease, and, when the vital issue as to whether the insured 
has been so deprived of such capacity is raised, the answer can be ascertained 
only by the “ancient mode of trial by jury.” This case presents little more 
than an issue of fact upon sharply conflicting evidence, and this issue has been 
found in favor of the plaintiff under a fair and impartial charge, free from 
reversible error. Both in theory and in principle the cases of Guy v. Ins. Co., 
supra, and Gennett v. Ins. Co., 207 N. C. 640, 178 S. E. 87, and cases therein cited, 
are apposite to the instant case. 


The judgment is affirmed. 





Life] Washington Fidelity National Ins. Co. v. Herbert 


METROPOLITAN LIFE INS. CO. v. ADAMS: 
Court of Appeals of Ohio, Hamilton County. April 2, 1934. 
195 Northeastern Reporter 489. 
1. INSURANCE. 

Insurer, basing defense to action on life policy on false answers to interrog 
atories contained in application, must prove that answers were willfully false, 
fraudulently made, material, that they induced insurer to issue policy, and that 
insurer, or its agent, had no knowledge of fraud or falsity of answers (Gen. Code, 
§ 9301). 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

INSURANCE. 

\Vhere insurer based defense to action on life policy on false answers to inter- 
rogatories in application, examining physician’s testimony that he would have con- 
ducted himself differently in making examination and would have made different 
recommendation to insurer if he had known that answers were untruthful /eld 
properly excluded as being immaterial on question whether insurer would have 
issued policy (Gen. Code, § 9391). 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 
3. INSURANCE. 

Where insurer based defense to action on life policy on false answers to inter- 

gatories in application, objection to question asked of insurer’s local agent whether 

insurer would have refused or approved application in case of false representations 
and untruthful answers held properly sustained as not being material to question 
whether insurer would have issued policy (Gen. Code, § 9391). 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

Syllabus by the Court. 

1. Where to set aside a policy of life insurance there remains only to be shown 
that but for false representations and untruthful answers in the application, the 
policy would not have been issued, testimony of an examining physician that had 
he known of such falsification he would have conducted himself differently in the 
examination of the applicant and made a different recommendation to the insurance 
company does not prove what the insurance company would have done as to the 
issuance of the policy and is irrelevant and properly excluded. 

2. In regard to a question asked of a local agent of a life insurance company 
whether the company would refuse or approve an application in case of false rep- 
resentations and untruthful answers contained therein, the proffer of the company’s 
counsel that if the witness were permitted to testify, he would say that where he 
disapproved of the issuance of the policy the company would not issue one, is not 
responsive to the question, and the question not being material, the objection to it 
is properly sustained. 

3. Where it is not shown that the witnesses for an insurance company were 
qualified to testify as to whether or not the company would have issued the policy 
had it known the answers to the questions in the application were untrue, the testi- 
mony of such witnesses cannot be of any probative value. 

Action by Leota Adams against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant brings error.—[Editorial Statement. ] ’ 

\ffirmed. 

Mallon, Vordenberg & Marble, of Cincinnati, for plaintiff in error. 

Nicholas Klein, of Cincinnati, for defendant in error. 


WASHINGTON FIDELITY NAT. INS. CO. v. HERBERT. 
Court of Appeals of Ohio, Hamilton County. July 23, 1934. 
195 Northeastern Reporter 492. 
1], INSURANCE. 

Inhibition in life and accident policy against suit thereon until expiration of 
sixty days after proof of loss held waived where no objection was made to pre- 
mature filing of suit during trial, and could not be raised on second trial. 

(For other cases, see Insurance, Dec. Dig. § 623[1].) 

2. INSURANCE. 
Provision in life and accident policy exonerating insurer for accidental death 
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eccurring while insured was under influence of intoxicants or while violating lay 
will not preclude recovery unless causal connection exists between intoxication or 
violation of law, and accident causing death. 

(For other cases, see Insurance, Dec. Dig. § 447.) 

3. INSURANCE. 

Violation of “law” by insured which exonerates insurer from liability on life 
and accident policy in case accident results therefrom, in absence of explanation 
in policy, refers to state laws and not to city ordinances. 

(For other cases, see Insurance, Dec. Dig. § 443.) 

4. INSURANCE. 
Policy must be most strongly construed in insured’s favor and against insurer, 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
Syllabus by the Court. 

1. A provision in a life and accident insurance policy that suit shall not be 
brought thereon until the expiration of sixty days after proof of loss is waived 
where no objection was made to the premature filing of a suit during the trial of 
the case, and the insurer will not be permitted to raise the question of premature 
filing on the second trial. 

2. A provision in such a policy that the insurer would not be liable for acci- 
dental death occurring at a time when insured was under the influence of an 
intoxicant or while violating any law will not defeat recovery unless there was a 
causal connection between the intoxication or violation of law by the insured and 
the accident which caused the injury or death, although the policy does not expressly 
state that in order to exonerate the insurer there must be such a causal connection. 

3. “Violation of any law” by the insured which by the terms of the policy 
exonerates the insurer from liability on the policy in case accident results there- 
from, in the absence of explanation, refers to state laws and not to city ordinances. 

Action by Margaret Herbert against the Washington Fidelity National Insur- 
ance Company. Judgment for plaintiff, and defendant brings error.—[Editoriai 
Statement. | 

Judgment attrmed. 

See, also, 125 Ohio St. 591, 183 N. E. 537. 

Hightower & O’Brien, of Cincinnati, for plaintiff in error. 

Nicholas Klein, of Cincinnati, for defendant in error. 


McKEE et al. v. COLUMBUS MUT. LIFE INS. CO. OF COLUMBUS, OHIO. 
No. 24415. 
Supreme Court of Oklahoma. March 26, 1935. 


42 Pacific Reporter (2d) 831. 
2. INSURANCE. 


Life policy providing for payment of premiums for 20 years or until prior 
death of insured, and for payment of policy on insured’s deatht held not “endow- 
ment policy” but “limited premium life policy,” liability for face of which accrued 
only on insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 124.) 


Syllabus by the Court. 

1. Where the terms of a written contract are clear, plain, explicit, and free 
from all ambiguity, parol testimony is not admissible to change or vary its terms. 

2. A life insurance policy providing for payment of premiums for 20 years, 
or until prior death of insured, and providing for payment of policy on death ot 
insured, held a limited premium life insurance policy, and not an endowment, and 
liability for the face value of the policy does not accrue until the death of the 
insured. 

Appeal from District Court, Creek County; Mark L. Bozarth, Judge. 

Action by Loyd J. McKee and another against the Columbus Mutual Life 
Insurance Company of Columbus, Ohio, on policy of life insurance. From a judg- 
ment dismissing the action, plaintiffs appeal. 

Affirmed. 

R. E. Stephenson, of Sapulpa, for plaintiffs in error. 

Hughes & Ellinghausen, of Sapulpa, for defendant in error. 





Ambrosy v. Oklahoma Union Ins. Co. 


AMBROSY v. OKLAHOMA UNION INS. CO. No. 22183. 
Supreme Court of Oklahoma. March 26, 1935. 
42 Pacific Reporter (2d) 849. 
1. INSURANCE. 


Insurer may recover payment made to beneficiary of life policy fraudulently 
procured by insured. 

(For other cases, see Insurance, Dec. Dig. § 601.) 
2. INSURANCE. 


Voluntary payment under life policy made with knowledge of facts cannot be 
recovered by insurer on theory that policy was fraudulently procured. 


(For other cases, see Insurance, Dec. Dig. § 601.) 


Syllabus by the Court. 

1. The general rule that insurer may recover back a payment induced by fraud 
of insured in procuring policy is applicable to life insurance. 

2. A voluntary payment under a life insurance policy made with knowledge 
of the facts cannot be recovered. 

3. Remarks of the court during the trial of a cause wil! not constitute revers- 
ible error unless it be made to appear that complainants rights were prejudiced 
thereby. 

Appeal from District Court, Pottawatomie County; Hal Johnson, Judge. 

Action by the Oklahoma Union Insurance Company against J. A. Ambrosy. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Ruby Turner-Looper, and Urey Howard, both of Oklahoma City, for plaintiff 
in error. 

William F. Collins, of Oklahoma City, for defendant in error. 

Per Curiam. 

This was an action in which the defendant in error, plaintiff below, sought to 
recover $907 from plaintiff in error, defendant below, which it paid on an insur- 
ance policy issued by the plaintiff on the life of Ira H. Davidson, and in which 
the defendant was the beneficiary. The parties will be referred to here as they 
appeared below. 

The plaintiff claims in its petition that fraud was practiced upon it both by 
the insured and the defendant, in that it was represented both by Davidson and 
the defendant that Davidson was in good health, and had never had any diseases 
of the blood or genital organs and other diseases, when, as a matter of fact 
he had had syphilis for twenty years and that for a period of several months 
before taking out the policy of insurance he had been sick, suffering from rheu- 
matism and other effects of syphilis. The application was prepared and signed 
on September 18, 1926. The policy of insurance was issued by the plaintiff. 

The health of the insured continued to get worse, and in July, 1927, he was 
sent to the Central State Hospital for the Insane, at Norman, Okl., where he died 
August 23, 1927. On August 25, 1927, the plaintiff paid the defendant $907 as the 
beneficiary under the policy without knowing the true facts as to the cause of the 
insured’s death. 

Defendant, in his answer, denies that he obtained the signature of Davidson to 
the application, and further denies that he had made any warranties as to the 
health or physical condition of Davidson, and avers that he knew nothing of the 
impaired health or physical condition of Davidson, if the same were impaired. 
He further alleges that the plaintiff had full information as to the cause of the 
death of the insured at the time the $907 was paid to him. 

Ira H. Davidson warranted in his application for the insurance that he was 

in good health and had never been afflicted with any disease of the kidneys, geni- 
tal organs, bowels, stomach, rheumatism, or cancer. 
_ The two brothers of Davidson testified as to his health on the 18th day of 
September, 1926. One brother testified that he knew that his brother had syphilis 
more than twenty years ago, and that he had been in very close touch with him 
trom June, 1926, until the time of his death, and both brothers testified that he 
Was in very poor health immediately prior to September 18, 1926. 

From the evidence offered there could be no doubt in the jury’s mind but 
that both Davidson and the defendant practiced fraud on the plaintiff at the time 
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the policy of insurance was obtained. However, the trial court did not submit the 
fraud of the defendant in the case, but only submitted the question of the misrep- 
resentations of Ira H. Davidson in the warranties that he made in the application 
for insurance. If Davidson misrepresented the facts, that was sufficient to vitiate 
the policy, regardless of what might have been the conduct of the defendant, and 
the determination of the question as to whether or not the defendant was guilty 
of fraud was not necessary. The court’s action on this question was more favor- 
able to the defendant than to the plaintiff. 

The question of whether or not the plaintiff paid the defendant the money 
with full knowledge of the facts concerning Davidson’s health at the time he made 
the application was also submitted to the jury. Both questions were decided 
in favor of the plaintiff. 

[1] The well-settled rule of law that the insurer may recover the money 
which it has paid out on a policy, which policy was procured by fraud on the 
part of the insured at the time the policy was purchased, is applicable to life 
insurance. 37 C. J. §§ 360-362, p. 592; National Life Insurance Co. v. Jones, 59 
N. Y. 649; Id. 1 Thomp. & C. 466; National Life Insurance Co. v. Minch, 3 
Hun (N. Y.) 354, 5 Thomp. & C. 545; Masonic Life Ass’ of Western New 
York v. Crandall, 9 App. Div. 400, 41 N. Y. §S.- 497; Centennial Mutual Life 
Insurance Co. v. Parham, 80 Tex. 518, 16 S. W. 316. The general rule as to 
insurance is set out in 33 C. J., Insurance, § 711, p. 42. 

[2] Of course if this money had been paid voluntarily by the plaintiff to the 
defendant with full knowledge of the facts, it could not be recovered. White- 
hurst v. Mason, 140 Ga. 148, 78 S. E. 938; New York Life Insurance Co. v. 
Weaver’s Adm’r, 114 Ky. 295, 70 S. W. 628. This question, however, was sub- 
mitted to the jury which found that the money was not paid with notice and 
knowledge of the true facts concerning Davidson’s condition when he applied 
for the insurance. 

[3] Complaint is made by the defendant about that statements of the court 
during the progress of the trial as to the issues in the case. There is nothing 
harmful to the defendant in the statements as the question of his fraud in the 
matter was eliminated both by the statements of the court and by the instructions. 
The defendant’s real defense, which was that the money was paid with full 
knowledge by the plaintiff of the facts, was properly submitted to the jury. The 
defendant could not have been prejudiced by the statements of the court. Love v. 
Reynolds, 36 Okl. 297, 128 P. 242. 

The judgment of the trial court is affirmed. 

The Supreme Court acknowledges the aid of District Judge Harry L. S. 
Halley, who assisted in the preparation of this opinion. The district judge’s 
analysis of law and facts was assigned to a justice of this court for examina- 
tion and report. Thereafter the opinion, as modified, was adopted by this court. 

McNeill, C. J., and Riley, Phelps, Corn, and Gibson, JJ., concur. 


NAT. FIDELITY LIFE INS. CO. v. STROUD. No. 24581. 
Supreme Court of Oklahoma. March 26, 1935. 
42 Pacific Reporter (2d) 893. 
INSURANCE. 

Where agreement provided that insured’s payment extended time for payment 
of balance of annual premium on life policy for three months, first month to run 
concurrently with thirty-one days of grace allowed by policy, without additional 
grace period at expiration of extension, insured’s payment extended policy for only 
three months and tender of quarterly premium within thirty-one days after expira- 
tion of three months was not within time. 

(For other cases, see Insurance, Dec. Dig. § 186[2].) 

Syllabus by the Court. 1 

1. Under agreement for extension of time for payment of premium on life 
policy, where extension fees were not considered as payments on premiums, but 
became property of insurer, and fees were to be returned if. premium was paid, 
otherwise policy should lapse as of date premium was due, contention that exten- 
sion fees were accepted in part payment of premium and were in fact paid for 
privilege of keeping policy in force during such period cannot be sustained. Dree- 
ben v. Mutual Life Insurance Co. of New York (C. C. A.) 29 F.(2d) 963. 





Life] National Life & Accident Ins. Co. v. Wicker 


Appeal from Court of Common Pleas, Tulsa County; Leslie Webb, Judge. 

Action by Franklin Tecumsia Stroud against the National Fidelity Life Insur- 
ance Co. Judgment for plaintiff, and defendant appeals. 

Reversed. 

Ramsey, de Meules, Martin & Logan, of Tulsa, and Morrison, Nugent, Wylder 
& Berger, of Kansas City, Mo., for plaintiff in error. 

Frank Hickman and Irvine E. Ungerman, both of Tulsa, for defendant in error. 


NATIONAL LIFE & ACCIDENT INS. CO. v. WICKER. No. 25645. 
Supreme Court of Oklahoma. March 26, 1935. 
43 Pacific Reporter (2d) 50. 
1. INSURANCE. 


Insurer desiring to exclude every disease, though latent and unknown, by 
phrase “good health” in policy requiring insured to be in good health on delivery 
of policy, it must do so by distinct and unmistakable language, since such phrase 
as used in ordinary sense implies state of health unimpaired by any serious malady 
of which person himself is conscious and does not mean that he has no latent 
disease of which he is wholly unconscious. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

2. INSURANCE. 

Whether insured is in good health at time of delivery of life policy depends 
on circumstances of each case and ordinarily is for determination of trier of facts. 

(For other cases, see Insurance, Dec. Dig. §§ 136[4], 668[3].) 

3. INSURANCE. 

Burden is on insurer to show that insured was not in good health at time of 
delivery of life policy. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

Syllabus by the Court. 

1. The phrase “good health,” as used in its common and ordinary sense by a 
person speaking of his own condition, undoubtedly implies a state of health unim- 
paired by any serious malady of which the person himself is conscious. He does 
not mean that he had no latent disease of which he is wholly unconscious. If by 
the phrase “good health” an insurance company desires to exclude every disease, 
though latent and unknown, it must do so by distinct and unmistakable language. 

2. Where a person is in “good health,” as that term is used in its ordinary 
meaning at the time of the delivery of an insurance policy, must depend upon the 
facts and circumstances of each given case and cannot be determined by any 
general rule. Such questions are for the determination of a jury or the court 
sitting as a jury as the trier of the facts. 

3. Record examined and held, the judgment of the trial court is not contrary 
to the law and is supported by the evidence. 

Appeal from Common Pleas Court, Tulsa County; John R. Woodward, Judge. 

Action by Elijah H. Wicker against the National Life & Accident Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

_ Biddison, Campbell & Biddison and Harry Campbell, Jr., all of Tulsa, for 
plaintiff in error. 

Chas. W. Wortman, of Tulsa, for defendant in error. 

Per Curiam. 

__ This is a suit by Elijah H. Wicker, on an insurance policy issued by the National 
Life & Accident Insurance Company, upon the life of James N. Wicker, deceased. 
lhe policy was issued on the 12th day of December, 1932, and the insured died 
on the 17th day of April, 1933. The only question at issue in this case is as to the 
law applicable to certain provisions of the policy which provides as follows: “No 
obligation is issumed prior to the date hereof, by the company. If the insured is 
not alive or not in sound health on the date hereof; or if before the date hereof 
the insured has been rejected for insurance by this or any other company, order 
or association, or before said date has had any pulmonary disease, or chronic 
ronchitis or cancer or disease of the heart, liver or kidneys, unless such rejection 
or previous disease is specifically recited in the ‘space for endorsements’ in a waiver 
signed by the Secretary, then in any such case, the Company may within the con- 
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testable period, declare this policy void and the liability of the Company shall be 
limited to the return of the premiums paid on the policy.” 

The company contends in the answer that on the date of the policy the insured 
was not in sound health, and for a long period of time prior to said date the 
assured had been continuously affected with and suffering from pulmonary tubercu- 
losis, or other pulmonary disease, and had been continuously suffering from chroni¢ 
bronchitis, etc., all of which was unknown to the company until after the death 
of the said James N. Wicker. 

The plaintiff in the case contends that because the application showed that 
the deceased had an attack of pneumonia in 1930, that the company had waived 
that provision of the policy by the acceptance of the premiums, and by the delivery 
of the policy, and the only question in the case is as to the law as applied to the 
provision of the policy hereinbefore set out, and the fact as to the man’s health at 
the time of the delivery of the policy. 

The court in the instruction to the jury submitted to the jury the question 
as to the be of the defendant at the date of the delivery of the policy in instruc- 
tion No. “You are instructed that if you find from a preponderance of the evi- 
dence oa ‘the insured, James N. Wicker, was not in good health, or sound health, 
as hereinafter defined, on the date of the policy, that is on the 12th day of Decem- 
ber, 1932, then you are instructed that the policy of the insured sued on herein did 
not become effective or binding except that the defendant would be required to 
restore or refund the premiums paid, with interest thereon at 6% from the date 
of payment.” 

This instruction was a correct pronouncement of the law under the facts. 

The plaintiff in error, the defendant below, in its brief says that it does not 
rely upon any allegation of fraud in the answer, and is basing its stand squarely 
upon the contract in regard to the health of the deceased and without reference 
to his conduct, and rests solely upon the condition of the health of the deceased 
at the time of the delivery of the policy. 

2] The Supreme Court of this state in the case of Mid-Continent Life 
Insurance Company vy. House, 156 Okl. 285, 10 P.(2d) 718, 722, on page 289, in 
commenting upon the phrase “good health,” in said opinion and in quoting from 
other cases, uses the expression : 

‘The phrase, “good health,” as used in its common and ordinary sense by a 
person speaking of his own condition, undoubtedly implies a state of health unim- 
paired by any serious malady of which the person himself is conscious. He does 
not mean that he has no latent disease of which he is wholly unconscious. If by 
the phrase “good health” an insurance company desires to exclude every disease, 
though latent and unknown it must do so by distinct and unmistakable language.’ 

“It is doubtless competent for a life insurance company in its policies to take 
the expression ‘sound bodily health’ out of its common meaning and make it 
exclude every disease, whether latent and unknown or not (assuming that any 
person would ever accept a policy of that kind), but it must do so in distinct and 
unmistakable language. The mere statement by a party that he warrants himself 
to be in sound bodily health is not sufficient. * * * ‘Good health means apparent 
good health, without any ostensible or known or felt symptom of disorder, and 
does not exclude the existence of latent unknown defects.’ ” 

The court in the same case on page 290 of 156 Okl., 10 P.(2d) 718, 722, made 
this statement after quoting the following provisions of the policy: “That the 
Company shall not incur any liability upon this application until the Policy has 
been issued by the Company and the first premium has actually been paid to and 
accepted by the Company or its authorized agent and the policy has “i delivered 
to and accepted by me during my lifetime and good health.” That such provision 
in the policy was for the benefit of the insurance company, for the purpose of pro- 
tecting the insurance company from the date of the issuance of the policy ‘and 
its delivery to the assured by reason of any new element of risk on account of 
a change of condition of applicant occurring after the company’ s investigation has 
been made. If there are provisions in any insurance policy “which ‘are reasonably 
subject to conflicting interpretations, * * * [they] must be construed strictly against 
the company. They must be given such a construction as will effectuate and sustain, 
rather than defeat, the object of parties in entering into them.’ ’ 

In the same case, quoting from the New York Life Insurance Company v. 
Smith, 129 Miss. 544, 91 So. 456, the Supreme Court of Mississippi said: “Where 
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an application for a life insurance policy, which by its terms became a part of 
the contract of insurance, ‘provides, among other things, that the policy applied 
for shall not take effect until delivered to and received by the insured during his 
lifetime, ‘while in good health,’ and the evidence shows that the insured, although 
not in good health, was in the same condition of health at the time of the delivery 
of the policy as he was at the time of his application therefor, the said provision 
in the application was not violated, because it only meant that the defendant’s 
health had not undergone any change between the date of the application for and 
the delivery of the policy.” 

And again, in the concluding part of this opinion, the court says: “There is 
nothing in the record to indicate that there was any change in the condition of 
the deceased from the time of making her application to the time the policies 
were delivered to her.” 

In the case of Sovereign Camp of W. O. W. v. Jackson, 57 Okl. 318, page 328, 
157 P. 92, 95, L. R. A. 1916F, 166, the Supreme Court of this state says: “The 
question as to whether the deceased was in good health when the benefit certificate 
was issued to him or not, is purely a question of fact,” and in that opinion discusses 
what the words “good health” mean. 

The court in the case at bar submitted that question to the jury under all the 
evidence in the case, and the jury in its verdict found that the deceased at the 
time of the delivery of the policy was in good health, as the words are construed 
by the courts of this state. 

The plaintiff in error makes some complaint of the expression of the court 
before the jury in the trial of the case when the plaintiff in error sought to prove 
the custom of insurance companies, which criticized conduct of the court as objected 
to is on page 93 of the case-made. The question at that time was what the custom 
of the insurance companies was in cases where the insurance company knew of 
the bad health of the assured, whether the company would have delivered the 
policy. We think that the question was improper, we think the court should have 
sustained the objection to it, as under the contention of the plaintiff in error, 
the sole question in the case was whether or not the deceased was in good health 
at the time of the delivery of the policy, and that being true the question as to 
what the custom of the insurance company was in such cases had nothing whatever 
to do with the case. We do not think that the action of the court or the remark 
of the court was prejudicial, and certainly when he later permitted the plaintiff 
in error to make the proof and stated on page 95 of the case-made that the court 
might have been in error and that he was going to back up on his ruling and “that 
you may disregard the remark that the court made at that time” cured any possible 
error that might have been made. 

In 161 Okl. 77, 17 P.(2d) 401, appears the case of National Life & Accident 
Insurance Company v. Shermer, which is very much like the case at bar. In the 
case referred to it appears that the application was dated November 21, 1927, the 
policy was delivered December 5, 1927, and the contention of the defendant was 
that the assured was not in good health at the time of the delivery of the policy. 
The court in that case stated, in quoting from a former decision of the Supreme 
Court on page 78 of said opinion in 161 Okl., 17 P.(2d) 401, 403: “When a life 
insurance policy containing such a provision as set forth in paragraph 1 of the 
syllabus has been delivered and the first premium paid, the burden of proof is upon 
the defendant insurance company to prove that the policy was delivered while the 
insured was not in good health.” 

\nd again on page 79 of 161 Okl, 17 P.(2d) 401, 404, the court says: “The 
defendant assumed the burden of proving, not only that the policy was delivered 
while the insured was not in good health, but that the statements of the insured 
were willfully false, fraudulent, and misleading.” 

[3] In this case at bar that question of the good health of the assured was sub- 
nitted to the jury. The burden was upon the insurance company to show that the 
deceased was not in good he alth as good health is defined by the Supreme Court 
f this state, and the verdict of the jury in this case is to the effect that the defend- 
ant 1 failed to meet that burden. There is competent evidence in support of the 
plaintiff's theory that the assured was in good health at the time of the delivery 

the policy, as defined hy the Supreme Court of this state. 
=f ki find no error in the judgment of the trial court, and the judgment is 
alhirmed. 
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The Supreme Court acknowledges the aid of Attorneys R. H. Stanley, A. W. 
Trice, and G. M. Barrett in the preparation of this opinion. These attorneys con- 
stituted an advisory committee selected by the State Bar appointed by the Judicial 
Council, and approved by the Supreme Court. After the analysis of law and facts 
was prepared by Mr. Stanley and approved by Mr. Trice and Mr. Barrett, the 
cause was assigned to a justice of this court for examination and report to the 
court. Thereafter, upon consideration by a majority of the court, this opinion was 
adopted. 

McNeill, C. J., and Riley, Phelps, Corn, and Gibson, JJ., concur. 


LUDWINSKA v. JOHN HANCOCK MUT. LIFE INS. CO. 
Supreme Court of Pennsylvania. March 25, 1935. 
178 Atlantic Reporter 28. 
1. INSURANCE. 


Minds of parties must meet on all elements of contractual relation before 
any insurance contract exists, and there must be identified parties to contract 
or, at least, identified parties to take part in negotiations leading to contract. 

(For other cases, see Insurance, Dec. Dig. § 130.) 

2. INSURANCE. 

Policy and incontestable clause therein has no effect, unless some one cap- 
able of contracting within insurance law has contracted, and until parties have 
been identified and their minds have met on question of whom they are 
respectively dealing with, questions as to fraud and as to whether defense based 
thereon is precluded by incontestable clause do not arise. 

(For other cases, see Insurance, Dec. Dig. §§ 130[1], 400.) 

3. INSURANCE. 

Where imbecile’s sister applied for industrial life policy, signed application 
with imbecile’s name, and took physical examination, no contractual relation 
between imbecile and insurer arose, and subsequent events could not create such 
contractual relation, although policy contained incontestable clause and period 
of contestability expired, unless insurer, with knowledge of situation, adopted 
sister’s acts as those of imbecile. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

4, INSURANCE. 

Name affixed to application for industrial life policy did not control, so as 
to make policy cover life of person of that name, unless name identified human 
being it purported to. 

(For other cases, see Insurance, Dec. Dig. § 130[1].) 

5. INSURANCE. 

Where imbecile’s sister applied for industrial life policy, signed application 
with imbecile’s name, and took physical examination, insurer could adopt sister's 
acts as those of imbecile, giving beneficiary right to recover on policy for 
imbecile’s death, by accepting premiums after insurer knew or should have 
known that it was intended to insure imbecile. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

6. INSURANCE. 


Where sane person whose name appears in industrial life policy as insured 
signed or authorized another to sign application, impersonation of named person 
by another in medical examination is affirmative defense to be proved by insurer. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

7. INSURANCE. 

In beneficiary’s action on policy, where identity of insured is disputed, bene- 
ficiary has burden to prove that person who is shown to have died was person 
insured. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

8. INSURANCE. 


Insurer’s receipt of premiums on industrial life policy for two years would 
not preclude insurer from denying existence of policy, despite two-year incon- 
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testable clause, where application was made by imbecile’s sister, and signed 
with imbecile’s name, and sister took physical examination, and policy was issued 
in name of imbecile, unless insurer knew or should have known that it was 
intended to insure imbecile. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


Appeal No. 211, January term, 1935, from order of Superior Court, reversing 
order of Municipal Court, Philadelphia County; Thomas J. Baldrige, Superior 
Judge; William M. Lewis, Municipal Judge. 

Assumpsit on a life insurance policy by Walerya Ludwinska against the John 
Hancock Mutual Life Insurance Company. An order discharging a rule for 
judgment for want of sufficient affidavit of defense was reversed with direction 
by the Superior Court (115 Pa. Super. 228, 175 A. 283), and defendant appeals. 

Judgment of the Superior Court, reversed, with directions. 

Argued before Frazer, C. J., and Simpson, Kephart, Schaffer, Maxey, Drew, 
and Linn, JJ. 

Ira Jewell Williams and Brown & Williams, all of Philadelphia, for appel- 
la 


nt. 
Thomas S. Lanard, of Philadelphia, for appellee. 


LIGOURI v. SUPREME FOREST WOODMEN CIRCLE. 
Supreme Court of Pennsylvania. April 22, 1935. 
178 Atlantic Reporter 398. 
1. INSURANCE. 


In action on benefit certificate containing clause voiding contract if insured 
committed suicide, plaintiff sustained burden resting upon him when he proved 
insured died while in good standing in benefit society and when he furnished 
due proof of such fact. 

(For other cases, see Insurance, Dec. Dig. § 817[3].) 

2. INSURANCE. 

Defense to action on benefit certificate containing provision voiding it if 
insured committed suicide that death was due to risk specifically excepted in 
certificate was affirmative, and defendant had burden of proof where plaintiff 
made out prima facie case. 

(For other cases, see Insurance, Dec. Dig. § 817[3].) 

3. INSURANCE. a ia ae 

In action on benefit certificate containing provision voiding it if insured 
committed suicide, where plaintiff had proved all facts necessary to recovery, 
that insured died while in good standing, and that due proof thereof was 
furnished insurer, failure to prove accidental death claimed in reply to insurer’s 
defense of suicide was not such fatal variance as to preclude recovery. 

(For other cases, see Insurance, Dec. Dig. § 815[4].) 


Appeal No. 39, March term, 1935, from judgment of Court of Common Pleas, 
Allegheny County, July term, 1928, No. 732; O. Clare Kent, President Judge 
Thirtieth Judicial District, Specially Presiding Judge. 

Action of assumpsit by Dominick Ligouri against the Supreme Forest Wood- 
men Circle under a contract of life insurance issued by defendant on the life of 
plaintiff's deceased wife. Judgment for defendant, and plaintiff appeals. 

Reversed with a venire. 

7 _— before Frazer, C. J., and Simpson, Kephart, Maxey, Drew, and 
inn, JJ. 

_ Margiatti, Pugliese, Evans & Reid and John E. Evans, Sr., all of Pittsburgh, 

ior appellant. 


—- & Langfitt and Joseph A. Langfitt, Jr. all of Pittsburgh, for 
appellee. 
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OWENS v. NORTH CAROLINA MUT. LIFE INS. CO. No. 14026. 
Supreme Court of South Carolina. March 26, 1935. 
179 Southeastern Reporter 37. 
1. INSURANCE. 


Where premium note containing forfeiture provision was not paid when due, 
and insurer, after notice of nonpayment, granted insured’s request for change of 
beneficiary, whether insurer waived its right to declare forfeiture upon nonpay- 
ment of note on due date held for jury. ; 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

2. INSURANCE. 

In action on life policy where premium note alone contained forfeiture pro- 
vision, nonpayment of such note held not to forfeit policy as matter of law. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

Appeal from Common Pleas Circuit Court of Orangeburg County; M. M. 
Mann, Judge. 

Action by Thomas F. Owens, executor of the estate of Benjamin Thomas, 
deceased, against the North Carolina Mutual Life Insurance Company. Judgment 
for plaintiff, and defendant appeals. 

Affirmed. 

Lide & Felder, of Orangeburg, for appellant. 

S. Morgan, of Orangeburg, for respondent. 

CarTER, Justice. 

This suit by Thomas F. Owens, executor of the estate of Benjamin Thomas, 
deceased, against the defendant, North Carolina Mutual Life Insurance Company, 
commenced in the court of common pleas for Orangeburg county, March 12, 1934, 
is an action based on an insurance policy issued by the defendant on the life of 
the said Benjamin Thomas, August 10, 1929, who died November 20, 1933. Issues 
being joined, the case was tried at the June, 1934, term of said court before his 
honor, Judge M. M. Mann, and a jury, resulting in a verdict for the plaintiff 
for the full amount of the policy, $3,000. From the judgment entered on the 
verdict rendered in the cause the defendant has appealed to this court, imputing 
error to the trial judge on the particulars set forth in the several exceptions 
filed in the case. 

The errors alleged by the appellant are set forth under seven exceptions, but, 
according to brief filed by appellant’s counsel in the cause, there are but three 
questions involved in the appeal, namely: : 

“1. Does the non-payment of the premium, note, which alone contains the 
stipulation for a forfeiture of the policy, make the policy forfeited and void? 

“2. Does the changing of the beneficiary after non-payment of the premium 
note, which alone contains the sitpulation for a forfeiture of the policy; and 
which policy after forfeiture still carries a paid up value, constitute waiver? 

“3. Did the Trial Judge err in his instructions to the Jury?” 

The policy involved provided for semiannual payments of premiums in the 
sum of $53.19, and, so far as the record discloses, the premium was promptly paid 
from the date of the issuance of the policy, August 10, 1929, until August 10, 
1933, when on that date, by agreement bewteen the insured and the insurance 
company, the insured paid to the company on the premium then owing the sum 
of $25.19 in cash, and executed and delivered to the insurance company a note tor 
the balance of the premium, whereby he agreed, under the terms of said note, tor 
value received, on or before November 10, 1933, without grace and without 
demand or notice, to pay to the order of the said insurance company, at its office, 
Durham, N. C., the sum of $28, with interest at the rate of 6 per ceut, per 
annum from August 10, 1933. The said note also contained a statement to the 
effect that it was accepted by the company at the request of the maker (the 
insured) on the following express agreement: “That although no part of the 
Semi-Annual premium due on the 10th day of Aug., 1933, under Policy No. 
75497 issued by said Company on my life, has been paid, the insurance thereunder 
shall be continued in force until midnight of the due date of this note. That 1 
this note be paid on or before the date it becomes due, such payment, together 
with said cash, will then be accepted by said Company as payment of said pre- 
mium, and all rights under said policy shal! thereupon be the same as 11 said 
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premium had been paid when due. That if this note be not paid on or before 
the date it becomes due, it shall thereupon cease to be a claim against the maker, 
and said Company shall retain said cash as part compensation for the rights and 
privileges hereby granted, and all rights under said policy shall terminate as if 
said cash had not been paid nor this note and agreement made. That the 
amount of this note and interest shall be deducted from the amount payable upon 
said policy if the same becomes payable before maturity hereof. That said Com- 
pany has duly given every notice required by its rules or by the laws of any State, 
in respect to said premium, and in further compensation for the rights and privi- 
leges hereby granted, the maker hereof has agreed to waive, and does hereby 
waive every other notice in respect to said premium on this note, it being well 
understood by said maker that said Company would not have accepted this agree- 
ment if any notice of any kind were required as a condition to the full enforce- 
ment of all its terms. It is further agreed that any demand or request for the 
payment of this note, whether before or after maturity, shall not have effect of 
extending said insurance contract beyond the due date of this note.” 

The note was not paid on its due date. On November 20, 1933, the insured 
died. Before the death of the insured, November 16, 1933, the insured made 
application to the insurance company for a change in the beneficiary. This request 
was granted and the estate of the insured was made the beneficiary. It appears, 
however, that notice of the’ granting of this request was not sent out until Novem- 
ber 25, 1933. 

{1, 2] At the close of the testimony the defendant made a motion for a 
directed verdict in the case on the ground that the policy, at the time of the death 
of the deceased, had become void because of the nonpayment of the premium 
note, which note we have referred to above. In making said motion counsel for 
the defendant stated that the company owed some amount of the policy, but con- 
tended that the plaintiff was not entitled to recover for the full amount of the 
policy and asked the court to direct a verdict for the plaintiff in the sum of 
$93.06, taking the position that this was all that the company was liable for, 
under the terms of the policy and the facts in the case, considered in connection 
with the provisions of the said note, above referred to. In this connection, as 
contended by the defendant in making said motion, there was testimony offered 
by the defendant to the effect that within four days after the due date of said note, 
November 10, 1933, the officers of the defendant caused to be mailed to the 
insured notice of the nonpayment of the note referred to, and contended, in effect, 
that the said policy was void for the reason that said payment was not made 
within the time specified in said note. The trial judge overruled the motion 
stating, in effect, in making said ruling that even though the note was not paid 
when due and after sending out notice to that effect the insurance company went 
ahead and changed the beneficiary under the terms of the policy. This state- 
ment of the trial judge is supported by the record, and we agree with his honor 
that it was proper for the case to go to the jury on the question of waiver, as 
to whether or not the company had waived its right to declare a forfeiture when 
the note in question was not paid on its due date. In this connection we wish to 
state that we do not consider it necessary to discuss the provisions of the policy 
but wish to call attention to the fact that the policy does not contain the provision 
set, out in the note regarding the effect of the failure to pay such note on due 
date. Therefore, the case of Stubbs v. Philadelphia Life Insurance Co., 151 S. 
C. 326, 149 S. E. 2, 83 A. L. R. 830, cited by appellant, is not controlling in the 
case at bar. Under the facts of the case in our opinion, the trial judge could not 
hold as a matter of law, that the nonpayment of the premium note, which alone 
contains the stipulation for the forfeiture of the policy makes the policy for- 
feited and void, and properly, therefore, refused to direct a verdict for the 
defendant on this ground, and under the testimony in the case, we think properly 
submitted to the jury the issue of forfeiture. Furthermore, if the company has 
the right, under the facts of the case, to declare a forfeiture, it had the right to 
waive such right and, in our opinion, there being testimony tending to show a 
Waiver, it was proper for the trial judge to submit that issue to the jury. 

A careful consideration of the entire charge convinces us that the defendant 
was in no way prejudiced by the instruction given the jury. 

The exceptions are overruled, and the judgment of the lower court affirmed. 
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Stabler and Bonham, JJ., and Circuit Judges E. C. Dennis, and C. J. Ramage, 
A. A. J., concur. 


SMOAK v. SOUTHEASTERN LIFE INS. CO. No. 14029. 
Supreme Court of South Carolina. March 27, 1935. 
179 Southeastern Reporter 56. 
1. INSURANCE. 


Under policy insuring against total permanent disability, inability to do sub- 
stantially all material acts necessary to the conduct or prosecution of insured’s 
business or occupation in substantially the usual and customary manner constitutes 
“permanent total disability”; absolute helplessness not being essential to recovery 
of benefits. 

(For other cases, see Insurance, Dec. Dig. § 528.) 

2. INSURANCE. 

In action for total permanent disability benefits under accident policy, testi- 
mony by insured that he never was wholly incapacitated held not to require directed 
verdict for insurer, since disability is question for jury and not for insured. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

6. INSURANCE. 

Whether minister was totally and permanently disabled because of severe burns 
on both hands, within accident policy providing for recovery for loss of both 
hands, held for jury, notwithstanding there had been no amputation or severance 
of hands. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Bonham, J., and E. C. Dennis, Circuit Judge, A. A. J., dissenting. 

— from Common Pleas Circuit Court of Colleton County; Hayne F. Rice, 
Judge. 

Action by D. T. Smoak against the Southeastern Life Insurance Company. 
From a judgment in favor of plaintiff, defendant appeals. 

Affirmed. 

Howell & Fishburne, of Walterboro, and Haynesworth & Haynesworth, of 
Greenville, for appellant. 

I. A. Smoak and Padgett & Moorer, all of Walterboro, for respondent. 

C. J. Ramacg, Circuit Judge, A. A. J. 

The only real question presented by this appeal is: Was there any evidence 
to take the case to the jury on the issue of the insured’s total and permanent 
disability? All the points made center about this one question. 

The policy provides, among other things, that “upon receipt of proof. satis- 
factory to the company of * * * the loss of both hands at or above the wrist * * * 
or that he (the insured) has become wholly disabled by bodily injuries * * * and 
will be permanently, continuously and wholly prevented thereby for life from 
pursuing any gainful occupations,” he would be entitled to certain payments and 
benefits set out in the contract of insurance. The complaint alleged that while 
the policy was in force, due to an accident received by the plaintiff on August 
12, 1926, he sustained the loss of both hands at or above the wrist; and further 
alleged that due to such injury, the insured has become permanently, continuously, 
and totally disabled. 

[1] There have been many decisions revolving around the matter of these 
disability contracts made by insurance companies; but in every case “the facts make 
the law,” to use an expression of the distinguished lawyer, Mr. Justice Gage, whose 
intellect was great but whose character as a man was even greater. 

In Berry v. United Life & Acc. Insurance Co., 120 S. C. 328, 113 S. E. 141, 
the court defined “total disability” as not meaning a state of absolute helplessness. 
In McCutchen v. Pacific Mut. Life Insurance Co., 153 S. C. 401, 151 S. E. 6/7, 
the court held, quoting syllabus: “Policy insuring against permanent total disability 
from injury or disease, inability to do substantially all material acts necessary to 
conduct or prosecution of business or occupation in substantially the usual and 
customary manner constitutes ‘permanent total disability,’ and absolute helplessness 
is not necessary.” 

In Brown v. Missouri State Life Insurance Co., 136 S. C. 90, 134 S. E. 224, 225, 
it is said: “If the prosecution of the business required the insured to do several 
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acts and perform several kinds of labor, and he is able to do and perform one 
only, he is as effectually disabled from performing his business as if he were unable 
to do anything required to be done, and while remaining in that condition he suffers 
loss of time in the business of his occupation. Nor does the provision contem- 
plate absolute physical disability to transact any kind of business pertaining to 
one’s occupation, but it is sufficient if his injuries are such that common care and 
prudence require him to desist from transacting any such business in order to effect 
a cure. 

See, also, Taylor v. Insurance Co., 106 S. C. 356, 91 S. E. 326, L. R. A. 1917C, 
910; Gresham vy. Insurance Co., 159 S. C. 326, 156 S. E. 878; Davis v. Insurance 
Co., 164 S. C. 444, 162 S. E. 429; Caldwell v. Insurance Co., 170 S. C. 294, 170 
S. E. 349; Jones v. Insurance Co., 173 S. C. 213, 175 S. E. 425. 

[2] The only question here is, as we have stated: Was there any evidence 
which, by fair interpretation, would authorize the jury to render a verdict for the 
plaintiff? Before entering into a discussion of the testimony, however, we will 
dispose of the following question asked plaintiff and his answer: 

“Q. And you have never contended you were totally incapacitated? A. No, 
Sir, I am not wholly incapacitated.” 

In the first place, the plaintiff evidently had the idea of absolute helplessness 
when he used these words. But this court has time and again said that this is 
not the test. The real test has been all along laid down as set out in the quotations 
given above. In the second place, the law does not make him the absolute judge 
of the issues in the case, but wisely leaves this to the jury; and in the third 
place, this statement goes to the jury along with the other testimony and the 
effect of it is to affect his credibility, and the jury may give it such weight as 
they may see fit on the question as to whether or not this statement destroys 
the other testimony. 


[3, 4] It appears from the evidence that plaintiff was injured when a car in 
which he was riding collided with a truck loaded with hot asphalt which was 
pitched upon the occupants of the car, and that plaintiff’s hands were cooked, as 
was the back of his neck, and his arm was broken; that his work as a minister 
and preacher required him to do much traveling in a car, in several cases his 
churches being as much as twenty-four miles apart; and that he had to do much 
driving in going from place to place to preach, in visiting his members, and in 
going to the various church meetings. It was in testimony that his power to grip 
any object with his hands was ruined and that when he attempts to do so a sharp 
pain shoots through his hands. It is a matter of reason and common knowledge 
that such a defect in the power to grip and catch and hold an object would seri- 
ously interfere with the power to drive a car; that it would not hinder his going 
from place to place, but in case of an emergency might endanger his own life or 
the lives of others; that driving is a substantial part of the preacher’s business, 
as it is necessary to get from his home to the church in order to deliver the mes- 
sage; and all these matters were for the jury under the evidence in the case, 
under a fair interpretation of the testimony. 


[5] We feel that we might safely rest the case here under the law as hereto- 
fore laid down by the courts. However, it was further in testimony that his power 
to write was substantially impaired, and we know as a matter of common knowl- 
edge that a minister has on occasion to write out sermons, reports, and resolutions 
for the various church bodies and assemblies, and on occasion it is necessary to 
write letters of condolence to members of the church or their families and others 
in an official capacity. His work and standing as a minister are largely affected 
by his ability to write. It was also in testimony that his inability to grip also 
affected his power to administer the sacraments and to perform the rites of bap- 
tism; that he was no longer able to handle books and papers with any degree of 
satisfaction; that his power to use his hands in eating has been impaired; that 
his nervous system has been deranged; and that his finger nails were lost and his 
condition has grown worse in the last few years—absolutely worse. 

The physician testified that the burns were severe, third-degree burns, destroy- 
ing the deeper tissues and causing the death of the tissues of the hands; that he 
had a complete fracture of the arm and that his condition is worse than it was 
two years ago, and that very little change for the better is likely to result; that 
the loss of the use of the hands would be total and permanent; that this results 
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from the loss of that tissue, the destruction of the nerves immediately below the 
skin; that he can hardly close his hands to do manual labor, or write, or feed 
himself, or hold a book. In short, that he has been substantially deprived of the 
use of both hands, and that this is going to be permanent. 

[6] The testimony of plaintiff, taken in connection with that of the physicians 
and of the appearance of the pictures introduced in evidence, clearly makes a jury 
issue here. Such being the case, all the exceptions ought to be overruled. 

In the case of Marshall v. Kansas City Life Insurance Co., 171 S. C. 321, 172 
S. E. 504, 506, the court said: “It is true the insured lost only one hand but, in 
our opinion, the fact that he did not lose both hands or one hand and one foot 
did not preclude him from recovering under the policy for .total and permanent 
disability, if the facts in the case, to be determined from the testimony, which was 
a jury question, show that he had by loss of one hand or in some other way become 
totally and permanently disabled, within the meaning of the provisions of the pol- 
icy, under the rule declared in the case of McCutchen v. Pacific Mutual Life 
Insurance Company, supra, and Davis v. Metropolitan Life Insurance Company, 
supra.” 

In L. R. A. 1915D, p. 264, note, the author says, considering provisions against 
loss of hands or feet, generally: “It has been a common contention of insurers 
that a recovery could not be had under accident policies insuring generally against 
the ‘loss’ of hands or feet, where there has been no amputation or severance from 
the body of the injured member. The Courts, however, have as a rule refused to 
give such meaning to these provisions, and have held that under them a recovery 
may be had if the insured, by reason of his injury, has been deprived of the use 
of the member.” 

The instant case is clearly differentiated in its governing facts from Hickman 
v. Insurance Co., 166 S. C. 316, 164 S. E. 878; DuRant v. Insurance Co., 166 S. C. 
367, 164 S. E. 881; and Morgan v. Insurance Co., 172 S. C. 404, 174 S. E. 235. It 
comes under the Berry and Brown Cases, supra, and other cases along the same 
line. 

This opinion being concurred in by a majority of the justices, it becomes the 
judgment of the court, which is that the judgment of the circuit court is affirmed. 

Stabler, C. J., and Carter, J., concur. 

Bonham, J., and E. C. Dennis, Circuit Judge, A. A. J., dissent. 


TOLBERT v. SOUTHERN MUT. LIFE INS. CO. et al. No. 14030. 
Supreme Court of South Carolina. March 27, 1935. 
179 Southeastern Reporter 308. 
1. INSURANCE. 


In action on group policy which insurer claimed had lapsed for nonpayment 
of premiums, whether $2 paid by insured to insured’s agent covered premium 
for July or merely repaid agent for what insured owed him on premiums for May 
and June which agent had personally paid for insured held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

2. INSURANCE. 

In action on group policy issued to fraternal order, testimony of insured’s 
son as to conversation had with treasurer of order at time he paid him $2.25 
held admissible, as against objection on ground of absence of proof that treasurer 
was agent of insurer, as link in chain of circumstances for consideration of jury 
in determining whether treasurer turned the $2.25 over to insuer’s agent with 
understanding that $1 of sum was to cover premium for August. 

(For other cases, see Insurance, Dec. Dig. § 654%.) 

3. INSURANCE. 

In action on group policy issued to fraternal order, evidence held to sustain 
finding that only $1 was due insurer as premiums at time insured’s son paid 
treasurer of order $2.25, and that agent to whom treasurer turned over such sum 
tunderstood it was to cover premium for August. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 


Appeal from Common Pleas Circuit Court of Newberry County; W. H. Town- 
send, Judge. 
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Action by Belle Tobert against the Southern Mutual Life Insurance Com- 
pany and another. From a judgment for plaintiff as against the named defend- 
ant, the named defendant appeals. 

Affirmed. 

Steve C. Griffith, of Newberry, for appellant. 

Alan Johnstone, of Newberry, for respondent. 


ELLIS v. GRAND LODGE, BROTHERHOOD OF RAILROAD 
TRAINMEN, et al. No. 13997. 
Supreme Court of South Carolina. Feb. 9, 1935. 
179 Southeastern Reporter 310. 
1. INSURANCE. 

Member /icld bound by unambiguous language of constitution which, after 
providing certain disability benefits, declared that claims for other benefits were 
addressed to systematic benevolence of fraternal benefit society and should con- 
stitute no basis for any legal lability. 

(For other cases, see Insurance, Dec. Dig. § 790.) 

2. INSURANCE. 

In member’s action for disability benefits under constitution which, after pro- 
viding certain benefits, declared that claims for other benefits were addressed to 
systematic benevolence of fraternal benefit society and should constitute no basis 
for any legal liability, question whether society capriciously or unreasonably rejected 
claim held not involved and was improperly submitted to jury; word “systematic” 
preceding “benevolence” meaning only that claims would be disposed of in manner 
prescribed by society’s rules, and not that society could refuse benefits only if 
acting reasonably and bona fide. 

(For other cases, see Insurance, Dec. Dig. § 825[1].) 

Graydon, A. A. J., dissenting. 

Appeal from Common Pleas Circuit Court of Florence County; S. W. G. 
Shipp, Judge. 

Action by John O. Ellis against the Grand Lodge, Brotherhood of Railroad 
Trainment, and A. McLeod Lodge No. 652. Judgment for plaintiff, and defendants 
appeal. 

Reversed and remanded, with instructions. 

E. S. Oliver, of Florence, and Melton & Belser, of Columbia, for appellants. 

Baker & Baker, of Florence, for respondent. 


McLESTER v. METROPOLITAN LIFE INS. CO. No. 14027. 
Supreme Court of South Carolina. March 26, 1935. 
179 Southeastern Reporter 490. 
1. INSURANCE. 


Where applicant for life policy agreed that answers contained in application 
concerning applicant’s health should form basis of contract of insurance, answers 
were material, and proof of their falsity rendered contract of insurance void. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

2. INSURANCE. 

__ In action on life policy, where applicant apparently in good health, but 
informed that cancer of uterus of which she was suffering was incurable, 
knowingly misrepresented her health in answers contained in application, passing 
of applicant by physician unacquainted with her when there was nothing to 
indicate that examination of genital organs was necesary and investigation 
concerning substituted beneficiary held insufficient to take case to jury on ques- 
tion of whether insurer had waived insured’s fraud. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 


;, Pa from Common Pleas Circuit Court of Sumter County; P. H. Stoll, 
Judge. 


Action by Marion W. McLester against the Metropolitan Life Insurance 
Company. From an order of the circuit court reversing a verdict for the 


defendant directed by the magistrate, defendant appeals. 
Order of circuit court reversed. 
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Elliott, McLain, Wardlaw & Elliott, of Columbia, and Lee & Moise, of 
Sumter, for appellant. 

M. M. Weinberg and Marion Moise, both of Sumter, for respondent. 

BoNHAM, Justice. 

The respondent is the beneficiary of a policy of insurance on the life of 
Louisa W. Randolph, issued by the appellant insurance company on the 18th day 
of October, 1932; the insured died the 9th day of April, 1933. Proofs of death 
were duly made. The company denied liability, and suit followed. The allega- 
tions of the complaint are those which are usual in such cases. For answer, the 
a admitted the allegations of the complaint, but denied its conclusions 
of law. 

For affirmative defense it was alleged that the insured by false answers and 
fraudulent concealments as to the state of her health and her physical condition, 
in the application for insurance, had perpetrated a fraud upon the company 
which operated to render the policy issued to her null and void by its terms and 
conditions. 

The action was brought in the court of Magistrate Reynolds, of Third 
magisterial district of Sumter county. By the Act of the General Assembly, 
approved the 18th day of March 1933 (38 St. at Large, p. 167) this court was 
given jurisdiction in civil cases to the extent of $1,000. The magistrate presiding 
in this case is a lawyer of experience and ability. The case was heard by him, 
with a jury, the 12th day of January, 1934. At the close of the testimony the 
defendant made a motion for directed verdict, which was then refused. The 
magistrate states thereabouts: “I refused the motion for directed verdict at 
this time for the reason that the trial of the case had consumed the entire day, 
and I thought it would be best to submit the case to the jury, and at my leisure 
study the numerous authorities cited for and against the directed verdict. If 
I came to the conclusion that a directed verdict should have been granted, I 
could set aside the verdict and grant the motion for a directed verdict and no 
harm would de done. If I granted the motion for a directed verdict and the 
Appellate Court reversed my decision, the County would not be put to the 
expense of another trial, because the jury had passed on the facts and rendered 
their verdict. So, for this reason I submitted the case to the jury with the 
understanding that I would consider the facts in the light of the law cited me, 
and render my decision later.” 

The jury found for the plaintiff; the verdict was set aside by order of the 
magistrate, and verdict directed for defendant. Plaintiff appealed to the circuit 
court, which appeal was heard by Hon. Philip H. Stoll, who reversed the order 
of the magistrate in an order in which he said: “Upon a full hearing of the same 
(the appeal) it appears that under the law as laid down in the Wingo Case 
|(Wingo v. New York Life Ins. Co.), 112 S. C. 139, 99 S. E. 436], the McLane 
Case [(McLane v. Metropolitan Life Ins. Co.), 154 S. C. 366, 151 S. E. 608], the 
Palmer Case [(Southeastern Life Ins. Co. v. Palmer), 129 S. C. 432, 124 S. E. 577), 
and related cases there was evidence of waiver to be submitted to a jury, and for 
that reason It is Hereby Ordered that the Order appealed from be, and the same 
is hereby reversed.” 

The appeal to this court is from the order of Judge Stoll. 


The waiver to which the order of Judge Stoll refers is waiver by the company 
of the alleged frauds and concealments of the insured, after knowledge thereof. 


A comprehensive reading of all the testimony set out in the brief leaves no 
particle of doubt that the insured deliberately planned to, and did, perpetrate 
a fraud upon the insurance company in obtaining this policy. No agent of the 
company solicited her to be insured. She went of her own volition to the office of 
the company in Columbia and sought the insurance. She lived some twenty miles 
away at the village of Gadsden. It appears from the record that the insured 
was confined to the hospital from February 16, 1932, to March 20, 1932. Her 
ailment was diangosed as cancer of the uterus; it was deemed to be a surgical 
case. She was informed that her case was hopeless, so far as a cure was con- 
cerned, that there was nothing that surgery could do for her. The infected 
place was cauterized to remove the offensive odor, and she nearly died from loss 
of blood; a transfusion was necessary to save her life. In 1920 she had been 
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operated on for a lesion at the mouth of her stomach. She was a school teacher, 
and before going to the hospital in 1932 she was several times deterred by 
illness from discharging her duties. 

It is needless to go into all the sordid details disclosed by the record. In 
the face of these positive proofs of the terrible condition of her health, the 
insured, in her application for insurance, made statements thereabout which 
she knew to be false. In answer to questions she said that her health was good; 
that her last sickness was “painful menstruation, one week”; she was asked if 
she had ever had any surgical operation, serious illness or accident, to which 
she replied, “No.” To the question whether she had been attended by any 
physician within the last five years, she answered, “Malaria 1929.” To the 
question, “Have you had any treatment within the past five years at any dispen- 
sary, hospital or sanitarium?” she answered, “No.” It is useless to continue. 
There can be but one deduction from the testimony, and that is that this policy 
was obtained by deliberate and designed fraud of the insured. 

[1] She agreed in her application that: “It is understood and agreed, 1. That 
the foregoing statements and answers are correct and wholly true, and together 
with the answers to ‘Part B’ hereof shall form the basis of the contract of 
insurance if one be issued.” 

In other words, these statements and answers were material in showing the 
true state of her health; the proof of their falsity, by the terms of the contract 
of insurance itself, renders it null and void. 

But the order appealed from holds that “under the law as laid down in the 
Wingo Case, the McLane Case, the Palmer Case, and related cases, there was 
evidence of waiver to be submitted to the jury.” Let us see. 

The Wingo Case, 112 S. C. 139, 99 S. E. 436, turns upon the fact that “there 
was an irreconcilable conflict between the testimony introduced in the case, 
particularly that of Dr. Bunch and that of Dr. Black, one on the part of the 
plaintiff and the other on the part of the defense. Dr. Bunch was the agent of 
the defendant when he examined the applicant. * * * He testified that Wingo 
never had suffered from tuberculosis and had no spot or focus on his lung. Dr. 
Black, in behalf of the defendant testified * * * that Wingo did have tuber- 
culosis, * * * and had a focus on his lung that any doctor could discover.” 
Certainly that made an issue for the jury. 


[2] In the present case, the evidence is uncontradicted that the insured had 
the serious disease (cancer), and ailments disclosed by by the medical witnesses 
and hospital records, and that she knew it. In the Wingo Case in that state 
of contradiction of the evidence on material issues all the witnesses testified to 
the good reputation of Mr. Wingo. The court said that in these circumstances 
the proof of good character and reputation made an issue for the jury. In the 
present case, the plaintiff offered but one witness, who testified that the reputa- 
tion of the insured was good. This testimony made no issue for the jury 
against the uncontradiited evidence that the answers made by the insured in 
the application for insurance were false and known by her to be false. 

The Wingo Case is not autthority here. 

In the McLane Case, 154 S. C. 366, 151 S. E. 608, it was held that: “Instruc- 
tion that examination of the insured by physician for insurer was evidence that 
disease did not exist, or that its existence was known about and waived by 
insurer, held not erroneous in view of other instructions fully covering the law as 
to defense of fraud and claim of waiver.” (Italics added, except for the words 
“held not erroneous.” ) 

__The court in the main opinion did not override the instruction in the charge 
of Judge Mauldin in the second Wingo Case, 155 S. C. 206, 101 S. E. 653, which is 
that sought to be reproduced in the McLane Case. It approved it in effect, 
with an addition to the charge of Judge Mauldin to the effect that if the failure 
of a physician to discover a disease of the isured was due to the fraud of the 
applicant, then the plaintiff could not recover. 

In the present case the uncontradicted evidence is that there was nothing in 
the evidence that would indicate to the examining physician that an examination 
of the genital organs of the applicant was necessary. On the contrary, the 
answers aud statements of the applicant were apparently intentionaily directed to 
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avoid such examination. It is also in evidence that because of the peculiar nature 
and position of the infected parts of this applicant an examination, without some 
previous knowledge or indication of the case, would not have disclosed the 
trouble. Each case must stand on its own bottom. 

The McLane Case cannot be held to be authority for the position that there 
was evidence in this case sufficient to take it to the jury on the question of 
Walver. 

Nor can the Palmer Case, 129 S. C. 432, 124 S. E. 577, 578, be held to be such 
authority in this present case. In that case the court adopted a statement from 
the case of Huestess v. Insurance Company, 88 S. C. 31, 70 S. E. 403, to this 
effect: “There is no direct or positive testimony tending to show that the insured 
intended to practice a fraud upon the defendant other than the mere inference, 
arising from the signing of the application for insurance, containing the answers 
alleged to be false.” 

That holding cannot apply to this case. Here the insured, within a few 
mionths after being discharged from the hospital where she was informed that 
she had an incurable disease (cancer), sought an insurance agent’s office and 
made the patently false statements heretofore recited. And this evidence is 
uncontradicted: there was left no issue thereabout to go to the jury. Further, 
in the Palmer Case, the opinion states that: 

“The physician selected by the insurance company for the examination of 
Palmer was also Palmer’s family physician and had treated him. If Palmer 
had Bright’s disease, no one could have been in a better position to know it than 
Dr. Boykin. 

“Tf Dr. Boykin knew these facts, or if he were in possession of such facts 
as to have put a reasonably prudent man on inquiry, and if pursued with due 
diligence would. have led to the knowledge of the fact that the applicant had 
Bright’s disease, if he had it this would have been to the company the equivalent 
of actual notice.” 

In the case at bar the examining physician knew nothing of the applicant, 
who was a negro woman residing twenty miles from Columbia, where the exam- 
ination was made. There was nothing in her personal appearance to indicate 
bad health and put him on inquiry. He states that he had never seen her before. 
She was an entire stranger to him. The Palmer Case is not, therefore, authority 
to sustain the position that there was evidence of waiver in our case which 
made it proper to submit that question to the jury. 

The Gamble Case (Gamble v. Metropolitan Life Ins. Co.), 92 S. C. 451, 75 
S. E. 788, 41 L. R. A. (N. S.) 1199, cannot avail the respondent. In that case the 
evidence shows that Mrs. Gamble was not aware that she was affected with the 
diseases which she stated in the application she did not have. Her husband was 
the beneficiary under the policy, and signed the application. He knew of the 
fact that his wife suffered from the named diseases. A verdict for Gamble was 
directed in the circuit court. It was reversed in this court. Mr. Justice Woods, 
for the court said: “If he knew of his wife’s fatal malady, and concealed it 
while participating in procuring the insurance for his own benefit, can he be 
allowed to say that his wife was ignorant * * * when common honesty required 
him to inform her of her condition, if he wished to insure her life, so that she 
could speak the truth in her application?” 

In the case of Suggs v. New York Life Ins. Co., 174 S. C. 1, 176 S. E. 457, 
che case turned upon the conflicting testimony whether the insured had knowl- 
edge of the fact that he had certain illnesses which he stated in his application 
he had not had. The court said that it was not error in such case to submit 
the issue to the jury. 

In the case of Sirgany v. Equitable Life Assurance Society, 173 S. C. 120, 
175 S. E. 209, the physicians did not disclose to the insured the nature of her 
disease; it was held to be a question for the jury whether by her answers in 
her application she intended to deceive the insurer and perpetrate a fraud. And 
it was also held that testimony that the insured’s disease was obvious when 
examined by the insurer’s medical examiner made an issue of waiver by the 
insurer to be decided by the jury. 

No such conditions exist in the appeal at bar. The evidence is undisputed 
that the insured was informed by physicians, who diagnosed her case, of the 
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malignant nature of the disease with which she was afflicted, and the hopelessness 
of effecting a cure. Nor is there any evidence that her disease was obvious. 
On the contrary, there is evidence that she had the appearance of being in 
good health. 

In the case of Johnson v. New York Life Ins. Co., 165 S. C. 494, 164 S. E. 
175, 176, the action was brought by the beneficiary under a life insurance policy, 
on which liability had been denied by the company because of alleged fraud 
perpetrated by the insured in procuring the policy. It appears that on examina- 
tion on his application, in answer to questions, he said that he did not drink 
intoxicants at all; that he had in the past taken an occasional drink; that he 
had not taken any in the five years preceding his examination; he also answered 
that he had not consulted a physician for, or suffered from, any disease of the 
brain, nervous system, heart, blood vessels, lungs, skin, etc.; nor had he consulted 
a physician for any ailment or disease not included in the answers given. He 
said the only physician he had consulted within five years was for a mild attack 
of influenza in 1918, and two treatments with cold vaccine in 1928 and 1929. The 
learned justice who delivered the opinion in that case said: 

“Let us examine the record with reference to these questions. 

“The undisputed testimony shows that, during the five years immediately 
preceding the signing of the application, the insured had been treated by physi- 
cians for alcoholism on ten different occasions, on one of which he was confined 
to a hospital; that some of such periods of illness would last from one to four 
weeks; and that he was advised by one of the attending physicians to discon- 
tinue the use of alcohol as the physician thought it would ruin his health. It is 
inconceivable that, under the circumstances, the insured did not know that his 
answer to the question as to whether he had consulted a physician, etc., was 
untrue.” 

Further, the eminent justice said: “We recognize that, ordinarily, the ques- 
tion of fraud in a case of this kind is for the jury, but we feel that this is one 
of those rare cases in which the undisputed facts can reasonably give rise to only 
one inference, namely, that the policy was procured by fraud. The trial court 
should have directed a verdict for the defendant on that ground.” 


The similarity of the facts in that case and the case at bar is striking. Here 
the applicant answered the essential and important questions of the application 
untruthfully ; of that there can be no shadow of doubt. In the Johnson Case, 
the inference of his knowledge that his answers were false is deduced; in the 
present case there is the positive testimony of physicians that the insured was 
informed that she had cancer, and that there was no hope of a cure. This is 
another of those “rare cases” where there was no issue of fraud to be submitted 
to the jury, and where it became the duty of the trial court to direct a verdict 
for the defendant. 


It is sought to save the situation by the contention that the company did 
not rely on the answers of the insured and the examination of its medical rep- 
resentative, but made a special examination. The circumstances of this exam- 
ination are made perfectly plain in the record, and refute the suggestion that 
the company was dissatisfied with the examination made by its physician, and 
made an independent examination. 

It appear that the application disclosed that the applicant, a married woman, 
was applying for an additional $1,000 insurance, while her husband carried only 
$1,000, and that the policy sought by the insured was to be made payable to the 
applicant’s sister. These people were negroes; they lived at a distance of twenty 
miles from the office of the company. The home office wanted, naturally, to 
know why the sister was named as beneficiary instead of the husband. Mr. 
Roseberry, the manager of the Columbia office, testified that the home office 
never requested him to make any investigation of the physical fitness of the 
applicant other than that designated by the application; that they wanted infor- 
mation as to why the applicant was making her sister the beneficiary when 
she had a living husband. He further testified as follows: “All reputable insur- 
ace companies are very careful as to the nature of the beneficiary; they wish 
to know if it is speculative or not. They want to know what the proposed 
beneficiary’s interest is in the estate or death of the insured person, and unless 
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there would appear to be some insurable interest they would not issue the insur- 
ance and in the case of a sister, where it did not appear that she was in any 
sense dependent upon this applicant for support they naturally inquired what her 
insurable interest was, to learn of any possibility of speculation.” 

It appears that it had been reported that the husband of the applicant had 
been once rejected for insurance; this report was found to be untrue, and the 
applicant signified that she was willing that her husband be made the beneficiary 
of the policy applied for. In these circumstances the company desired informa- 
tion about him; his character, his reputation, etc. To obtain this information 
Mr. Roseberry employed the Hooper-Holmes Bureau of Columbia, S. C.,, to 
make a “Commercial Report” thereabout. A careful examination of this com- 
mercial report discloses that it has no reference to the nature of the examination 
and report made by the company’s medical examination. It is in no sense 
supplemental of the report of the applicant’s physical condition, as made by the 
medical examination. It is no ground for submitting to the jury the question of 
waiver by the company. 

It does not appear from his order that the circuit judge laid stress on this 


ground of waiver, but relied on the law as laid down in the Wingo Case, Mclane 
Case, Palmer Case, and related cases. 


Those cases do not govern this case. 

The order appealed from is reversed. 

Stabler, C. J.. and M. M. Mann, A. A. J., concur. 
Carter, J., concurs in result. 


ODIORNE v. PRUDENTIAL INS. CO. OF AMERICA. No. 14053. 
Supreme Court of South Carolina. April 26, 1935. 
179 Southeastern Reporter, 669. 
1. INSURANCE. 


To warrant recovery under total and permanent disability policy requiring 
insured to furnish proof of continuance of disability, it was sufficient for insured 
to show there was reasonably substantial possibility that condition of existing total 
disability would remain changeless; word “permanent” not requiring that insured 
prove that disability would forever remain changeless. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2. INSURANCE. ‘ ‘ ' , 

Insured developing cataracts in both eyes preventing engaging in occupation of 
civil engineering and contracting held entitled to total and permanent disability 
insurance benefits, though an operation to be performed several years later would 
probably be successful; such. success not being certain. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

3. INSURANCE. 


In action on total and permanent disability policy, court in granting judgment 
for insured properly granted judgment for amount due at time of commencement 
of action, together with interest to date of verdict. 


(For other cases, see Insurance, Dec. Dig. § 672.) 
4. INSURANCE. i 

In action at law on total and permanent disability policy, only the rights and 
liabilities up to commencement of action could be adjudicated, and portion of judg- 
ment that further premiums should cease and insured was entitled to future install- 
ments was improper. 

(For other cases, see Insurance, Dec. Dig. § 672.) 


Appeal from Common Pleas Circuit Court of Laurens County; E. C. Dennis, 
Judge. 
Action by George C. Odiorne against the Prudential Insurance Company of 
America. From a judgment for plaintiff, defendant appeals. 
Judgment modified, and, as modified, affirmed. 
Osborne -& Butler, of Spartanburg, for appellant. 
R. E. Babb and Huff & Huff, all of Laurens, for respondent. 
Wo. H. Grimsatt, Acting Associate Justice. 
This cause involves the right of an insured, under certain facts, to the payment 
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of cash benefits under the terms of a contract of insurance which is of the form 
known to the bench and bar as the “total and permanent disability policy.” 

Respondent, it appears, has for many years been engaged in the occupation of 
civil engineering and contracting, which requires the reading of scientific instru- 
ments and the preparation of drawings and blueprints. He has developed cataracts 
in both of his eyes, preventing him from engaging in his occupation. Several years, 
the exact period of time being indefinite, will elapse before the condition of his 
eyes will have reached that stage of development which in the opinion of the med- 
ical testimony would warrant an operation. The record shows that this operation 
will probably be successful; but this is not absolutely certain. 

The trial judge, Honorable E. C. Dennis, directed the jury to find a verdict 
for the plaintiff. Later he filed his order: “That the plaintiff, George C. Odiorne, 
have judgment against the defendant, The Prudential Life Insurance Company of 
America, for the sum of fifty-seven and 45/100 ($57.45) dollars on the instalments 
past due at the time of the commencement of this action, including interest to date 
of verdict; that the said George C. Odiorne, plaintiff herein, is totally and per- 
manently disabled as contemplated under the terms of the policies, and that from 
the date of the filing of the notice of disability all premiums under said policies 
shall cease and the plaintiff is entitled to the payment of the instalmens on said 
policies during such disability, not exceeding one hundred twenty (120) instalments 
in all.” 

From judgment entered on this order, and from the terms of the order itself, 
the insurance company now appeals. 

{1, 2] Appellant insists that there is no proof of “permanent” disability, assert- 
ing that the record shows that as time elapses it is certain that the condition will 
reach a stage where the partial blindness produced by the cataracts can be removed 
by an operation. 

A careful reading, however, of the medical testimony in the record discloses 
that the operation is not absolutely certain of success. “They are not always suc- 
cessful, as in other operations,” testified Dr. J. L. Sanders, a witness for respond- 
ent. 


“ 


The facts of the present case are in themselves strong argument against the 
proposition that the insured under this form of contract, in order to recover, must 
prove that his disability will forever remain constant and changeless. The word 
“permanent,” when used in this form of insurance policy, cannot be given such an 
inflexible construction. In order to warrant recovery, it is sufficient for the insured 
to show that there is a reasonably substantial possibility that a condition of exist- 
ing total disability will remain changeless. 

The parties to the contract themselves recognize this, for in the contract we 
find the following two clauses: 

“The insured, upon demand by the company at any time during such disability 
and before the company’s liability hereunder has ceased, shall furnish due proof 
that he actually continues in a state of disability, as defined above, and in case of 
his failure so to do the insured shall be deemed to have recovered from such state 
of disability. 

“In the event that the insured recovers from such state of disability before the 
company’s liability under the policy has been fully discharged, as specified above, 
no further instalments shall be paid by the company and no further premiums 
shall be waived, but thereafter the policy shall, by endorsement thereon by the 
company, be continued in force for the amount reduced as specified above, with 
any premium falling due thereafter and loan and non-forfeiture values correspond- 
ingly modified.” 

[3] In his order, Judge Dennis granted judgment for respondent for the amount 
due at the time of the commencement of this action, together with interest thereon 
to the date of the verdict. In this we are of the opinion that he was correct. 


[4] However, Judge Dennis then further decreed that all further premiums 
shall cease, and that respondent is entitled to the payment of further and future 
installments under the policies. In this we are of the opinion that he was in error. 
This is a law case, and in it only the rights and liabilities of the parties up to the 
time of the commencement of the action can be adjudicated. Black v. Jefferson 
Standard Life Insurance Co., 171 S. C. 123, 171 S. E. 617. This portion, therefore, 
ot the order must be set aside. : 
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It is therefore the judgment of this court that the judgment of the circuit court 
be modified, as herein expressed, and in all other respects it be affirmed. 
Stabler, C. J., Carter and Bonham, JJ., and G. B. Greene, A. A. J., concur. 


HENDERSON v. LIFE INS. CO. OF VIRGINIA et al. (four cases). No. 14016, 
Supreme Court of South Carolina. March 11, 1935. 
179 Southeastern Reporter 680. 
1. INSURANCE. 


Insured’s death does not affect running of contestable period fixed by life 
insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

2. INSURANCE. 

When insured dies within contestable period fixed by life insurance policy, on 
which no action is instituted within such period, insurer must contest policy by 
court proceedings before expiration of such period to terminate running thereof, 

(For other cases, see Insurance, Dec. Dig. § 400.) 

3. INSURANCE. 

Defense of fraud and misrepresentation in application for life insurance policy 
sued on is unavailable to insurer after expiration of contestable period fixed 
thereby or payment of two premiums (Code 1932, § 7986). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

4. INSURANCE. 

Person cannot take out valid enforceable insurance contract for his own bene- 
fit on life of one in whose life he has no insurable interest; such contract being 
mere wagering contract contrary to public policy. 

(For other cases, see Insurance, Dec. Dig. § 119.) 

5. INSURANCE. 

Incontestable clause in life insurance policy, procured on application of bene- 
ficiary without insurable interest in insured’s life, does not preclude insurer from 
contesting policy for want of insurable interest. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

6. INSURANCE. a 

Life insurance contract, procured by beneficiary with predetermined intent to 
murder insured, is wholly void at its inception. 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 

7. INSURANCE. 

Defense that life insurance policy sued on was procured by beneficiary with 
predetermined intent to murder insured is not precluded by incontestable clause. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

8. INSURANCE. 

Life insurance policy procured by beneficiary with predetermined intent to 
murder insured being void in its inception, proceeds are not payable to insured’s 
estate. 

(For other cases, see Insurance, Dec. Dig. § 448.) 

Appeal from Common Pleas Circuit Court of Greenville County; C. J. Ramage, 
Judge. 

Action by Corrie Henderson, administratrix of the estate of Maxie Hender- 
son, alias Thomas, deceased, against the Life Insurance Company of Virginia and 
another. From an order denying plaintiff's motion to strike all the defenses from 
named defendant’s answer, plaintiff appeals. 

Modified in part, and otherwise aftirmed. 


PAULSON et al. v. MONTANA LIFE INS. CO. No. 25197. 
Supreme Court of Washington, April 17, 1935. 
43 Pacific Reporter (2d) 971. 


1, INSURANCE. 

Evidence that insured had diabetes and knew insurance companies would not 
issue policies to diabetics, but nevertheless permitted agent in his presence to mé ake 
false answers to questions of medical examiner on application for life policy, 
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held to establish as matter of law insured’s intent to deceive, precluding recovery 
of disability benefits (Rev. St. § 7078.) 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 
2. INSURANCE. 

Knowledge of insurer’s agent concerning insured’s diabetic condition which 
was misrepresented in application for life policy held not imputed to insurer so 
as to avoid defense of misrepresentations in action for disability benefits under 
life policy, where evidence indicated that insured and agent had colluded together 
to defraud insurer (Rev. St. §§ 7032, 7078). 

(For other cases, see Insurance, Dec. Dig. § 380.) 

3. INSURANCE. 4 2 

Insurer’s acceptance of lump sum premium on life policy after acquiring 
knowledge of misrepresentations held as matter of law not to establish waiver or 
estoppel of insurer to assert misrepresentations as defense in action for disability 
benefits, where policy, aside from disability and double insurance features, had 
become incontestable, and insurer, in course of negotiations for surrender and 
reissue of policy, tendered return of portion of premium chargeable to disability 
and double insurance features. 

(For other cases, see Insurance, Dec. Dig. § 292[11].) 

Millard, C. J., dissenting. 

Department 1. 

Appeal from Superior Court, Spokane County; R. M. Webster, Judge. 

Action by Chester Randahl Paulson and another against the Montana Life 
Insurance Company. Judgment for plaintiff named, and defendant appeals and 
plaintiff named cross-appeals from an adverse ruling. 

Reversed, and cause remanded, with directions. 

Graves, Kizer & Graves, of Spokane, for appellant. 

G. E. Lovell, of Spokane, for respondents. 

GERAGHTY, Justice. 


In this action the plaintiffs sued for recovery under the provisions of the 
disability clause of a life insurance policy issued by the defendant upon the life of 
the plaintiff, Chester Randahl Paulson, who will hereinafter be referred to as if 
the sole plaintiff and respondent. 


The policy sued on was issued by the defendant February 15, 1927. It insured 
the life of plaintiff for $20,000 and included special provisions for the payment 
of double indemnity in the event of death resulting from accidental means, and 
for a total disability benefit of $200 per month. By its terms the policy was to 
become incontestable after it had been in force two years, except as to the pro- 
visions relating to benefits for total disability and granting additional insurance 
against death by accident. The policy had attached to it photostatic copies of 
plaintiff’s application for the policy, as well as answers made to the medical exam- 
iners of the defendant. In answer to the medical examiner’s question, “Name 
below all causes for which you have consulted a physician, osteopath, chiropractor 
or any practitioner in the last ten years,” the plaintiff answered, “None.” To the 
question, “Are you now in good health?” the answer was, “Yes.” To the ques- 
tion, “Has any examiner or physician formally or informally, expressed any 
unfavorable opinion as to your insurability or health?” the answer was, “No.” To 
the question, “Have you ever been under observation or care in a hospital, sani- 
tarium, asylum or institution?” the answer was, “No.” To the question, “Have you 
now, or have you ever had, fits or nervousness, rheumatism, asthma, pleurisy, spit- 
ting of blood, gallstones, ear abscess, any disease of heart, lungs, stomach or 
kidneys, or any other disease or injury?” the answer was, “No.” Subjoined to the 
medical examination is the following declaration subscribed by the plaintiff : 

“I hereby declare that all statements and answers as written or printed herein 
and in Part I of this application are full, complete and true, whether written by 
my own hand or not, and I agree that they are to be considered the basis of my 
insurance issued hereon. 

“IT hereby waive, both for myself and for all persons who may hereafter claim 
any interest in the Policy herein applied for, all my rights under and any and all 
statutes that prohibit or restrict any physician who has attended me or prescribed 





554 The Insurance Law Journal, Vol. 85 [Sept., 1935 


for me, or who may in the future attend me or prescribe for me, from testifying 
in any court regarding my health, habits, or any communications I may have 
made to him regarding the same, and I agree that such physician or physicians 
may testify as to all such matters as fully as if no legal prohibition or restriction 
on such testimony had ever existed.” 

In December, 1932, plaintiff reported to defendant that he was in ill health 
and entitled to payment of the benefits provided in the total disability clause of 
his policy. Upon receiving this report, the defendant made an investigation of the 
plaintiff’s claim and the conditions under which the policy was issued. This investi- 
gation led to the discovery that the answers made by plaintiff in his medical exam- 
ination were untrue, and that at the time the policy was written he was suffering 
from diabetes, and was not an insurable risk. By this time the straight life policy 
had become incontestable. The defendant entered into negotiations seeking to have 
the plaintiff surrender the policy in order that it might be reissued to him without 
the provisions of double indemnity and total disability, which the defendant claimed 
to be unenforceable on account of plaintiff’s misstatements of fact in his medical 
examination. While these negotiations were pending, the plaintiff commenced this 
action. 

Upon trial to a jury, the plaintiff made his case in chief by offering in evi- 
dence the policy, receipts for the payment of premiums, and by evidence tending 
to show total disability within the terms of the policy. Called as a witness by the 
defendant, plaintiff testified that at the time the policy was written he was resid- 
ing in Tacoma and had his office in a suite of rooms used in common with a Mr. 
Green, the local agent of the defendant. While he spoke to Mr. Green about the 
condition of his health, he did not mention life insurance. J. H. McCullough was 
the general agent of the defendant for western Washington with his office in 
Seattle. He made frequent visits to Tacoma, and during these visits called upon 
the Tacoma agent, Mr. Green, at his office, and there became acquainted with the 
plaintiff. Plaintiff testified: 

“Mr. McCullough, the Seattle man, was over there a great deal. He was 
Green’s superior I guess, and at various times that he was there I met him and 
he approached me on taking out some life insurance. In, these offices it was general 
knowledge that I had diabetes. * * * When Mr. McCullough approached me 
on taking out some life insurance, I said no. I said, ‘You know I have diabetes. 
I can’t get life insurance. At least, that is my understanding.” * * * And he 
said, ‘Our company will write you.’ And we talked a little bit and I passed it off. 
I wasn’t in the mood to take on any life insurance, didn’t think I could get it 
anyway, but McCullough was over there every few days and he kept coming to 
me trying to sell me the idea of taking out some life insurance, and finally more 
or less talked me into the fact that he would be able to get me a policy. * * * 
He said ‘If you will come to Seattle and be passed by our doctor in Seattle, I 
will get you the policy.’” i 

Plaintiff testified that he acquired his understanding that he could not get life 
insurance “just from general knowledge of what I had heard, picked up in the 
way of conversation with life insurance men, that a party having diabetes, the 
insurance company wouldn’t write him.” It may be said in passing that respondent 
had quite definite information that diabetics were not insurable, because it appears 
from his testimony that some three years before the issuance of the policy here 
involved another insurance policy carried by him lapsed for nonpayment of pre- 
mium, and that he called upon his physician, Dr. Epplen, to be examined with the 
view of applying for a reinstatement of the policy, and was told by the doctor that 
it would be useless for him to attempt reinstatement because of his diabetic con- 
dition. 


Plaintiff went to Seattle and called on McCullough at his office there. McCul- 
lough called Dr. Loer, one of the defendant’s medical examiners, to his office for 
an examination of the plaintiff. The doctor asked plaintiff the several questions 
set out in the medical examination form. These questions were answered, not by 
the plaintiff, by by McCullough, who remained in the room during the examina- 
tion. During the questioning the plaintiff remained silent. At the conclusion of 
the questioning, he signed the statement certfiying to the truthfulness of the 
answers and also another blank form, a counterpart of the one that had been 
filled out by Dr. Loer. According to his testimony, his only comment on the incor- 
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rect answers given. by McCullough in his presence and hearing was that after the 
examination, and after Dr. Loer had left, he said to McCullough, “On the question 
of the hospitals, I have been in hospitals and you said I hadn’t. You had the doc- 
tor put down there ‘no.’ I says, ‘I have been in hospitals.” McCullough says, ‘Oh, 
that doesn’t make any difference. That is three years ago.’” 

Separate examinations by two physicians were required. The plaintiff testified 
that he was not examined by the second physician, Dr. Nelson, a photostatic copy 
of whose examination is attached to the policy; the inference from plaintiff’s tes- 
timony is that Dr. Nelson must have copied upon the blank form signed by plain- 
tiff the answers written by Dr. Loer on the first form. 

Drs. Loer and Nelson testified they personally made the examination as cer- 
tified by them, and that the answers were given by the plaintiff and that McCul- 
lough was not present. McCullough contradicted the testimony of the plaintiff as 
to the details of the examination. The plaintiff also testified that, when examined 
by Dr. Loer, he left a specimen of his urine, and that later McCullough told him 
the urine was found to contain sugar, and gave him a container for another speci- 
men to be taken by McCullough to Seattle for examination by Dr. Loer. 

Dr. George H. Anderson, plaintiff’s physician in Spokane from 1924 to the 
time of the trial, called by defendant, testified from his records that he was first 
consulted by plaintiffiin May, 1924. At that time he was associated with Dr. Fred- 
erick Epplen. His diagnosis, as recorded at that time, showed that the plaintiff 
was suffering from diabetes mellitus. From the office record it appears that plain- 
tif at that time entered Sacred Heart Hospital in Spokane. The record does not 
indicate the length of his stay in the hospital, but it was of short duration. His 
eutry into Deaconess Hospital in Spokane is shown on December 7, 1925. The 
office record states: “Diabetes began two years ago. Present symptoms started two 
months ago. Also two years ago he had his first attack which was similar to 
present. He was treated and told to diet. Since then he has had several attacks. 
He has not followed any diet strictly.” 

The record leaves no room to doubt that the plaintiff had suffered from dia- 
betes several years before his application for the insurance policy, which he was 
attempting to control by the regular use of insulin. 

At the conclusion of all the testimony in the case, the defendant challenged 
the sufficiency of the evidence to sustain a recovery and moved for dismissal. The 
motion was denied and the case submitted to the jury, who returned a verdict in 
favor of plaintiff. Defendant’s motion for judgment notwithstanding the verdict 
was denied, and judgment entered upon the verdict. The defendant appeals. 

[1] The appellant assigns as error the court’s denial of its challenge to the 
suficiency of the evidence and its motion for judgment notwithstanding the ver- 
dict. Other errors are assigned, but, as our conclusion on the first two assign- 
ments will dispose of the case, it is unnecessary to refer to them. 

In a memorandum opinion passing upon the motion for judgment notwith- 
standing the verdict, the trial court, in summarizing the evidence, used the follow- 
ing language: 

“The record shows without dispute that the answers made by McCullough to 
the questions put by Dr. Loer, which have been quoted, were all false, and that 
Paulson and McCullough both knew them to be false. Paulson, however, remained 
mute during the asking of the questions by the physician and the making of the 
false answers by McCullough. 

“The entire record conveys the distinct impression that there was a collusive 
arrangement between Paulson and McCullough, the district agent of the defend- 
ant company, and that the intent and purpose of Mr. Paulson in sitting mute while 
the false answers were being made by McCullough to the interrogations of the 
physician were to deceive and defraud the company.” 

_ Notwithstanding this view, the trial court felt constrained, by certain decisions 
of this court as he understood them, to submit the case to the jury upon the issue 
ot respondent’s fraudulent intent. 


The trial court did not overstate the conclusion to be drawn from the record. 
There is no room to doubt the intention of the respondent to deceive the appel- 
lant. He knew insurance companies would not issue policies to diabetics. He 
remained silent when McCullough gave untruthful answers to the medical exam- 
ner. He must have known that, if the appellant knew his physical condition, it 
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would not write the policy, and he must have known that McCullough was vio- 
lating his trust in making the false answers. Two of our recent decisions are 
decisively against respondent on this branch of the case: Perry v. Continental Ins, 
Co., 178 Wash. 24, 33 P.(2d) 661, 663, and McCann v. Reeder, 178 Wash. 126, 34 
P.(2d) 461, 463. In both of these cases, upon the facts, we held that there was 
fraudulent intent as a matter of law. The facts in the present case are much 
stronger against respondent’s contention. In the McCann Case, discussing the pro- 
visions of Rem. Rev. Stat. § 7078, we said: “Under our decisions construing this 
statute, the beneficiary’s right to recover upon the policy is not defeated or 
avoided merely because the representations are false. It must also be found that 
they were made with intent to deceive. Houston v. New York Life Ins. Co., 159 
Wash. 162, 292 P. 445, and cases therein cited. The effect of the rule as prescribed 
by the statute is that the intent of the one making the misrepresentation or war- 
ranty is ordinarily a question of fact. If there be a conflict in the evidence touch- 
ing that question, it is to be resolved by the trier of the fact; if, however, there 
be no conflict in the evidence, or if, from the evidence, only one conclusion can 
properly be reached, it must be determined as a matter of law.” 

In the Perry Case we quoted with approval the following from Day v. St. 
Paul Fire & Marine Ins. Co., 111 Wash. 49, 189 P. 95: “We have gone far in 
maintaining, as a question of fact, the intent accompanying false and fraudulent 
representations and have allowed to be submitted to the jury for its determination 
the question of intent where there has been very slight proof that the applicant for 
insurance might have had no idea of procuring the policy by misrepresentations; 
but the rule should not be so far extended as to include a case such as this, and 
allow insurance to be enforced which was not procurable had the truth been told, 
where it was issued relying upon fraudulent statements, and the proof of honest 
intent consists merely in the applicant’s bare affirmation that his intent was honest. 
The proof of the making of false and fraudulent representations raises a pre- 
sumption of dishonest motive which must be overcome by evidence establishing an 
honest motive.” 

Indeed, a serious discussion of this question is hardly necessary in the light 
of the admissions of respondent’s counsel in the course of the trial. When appel- 
lant’s counsel introduced testimony of a medical examiner of a life insurance 
company that such companies would not write insurance on diabetics, respondent's 
counsel objected, saying: “We claim that diabetes is a bad disease; we claim that 
possibly the company would not have written it. That is not our defense. Our 
defense is, that this agent would have written it whether the company wrote it or 
not.” 

And again; “We understand that insurance companies don’t [write such insur- 
ance], and we understand agents will. That is the proposition.” ‘ 

We cannot escape the conclusion that the record established, as a matter of 
law, the respondent’s intent to deceive the appellant. 

[2] But respondent contends that the appellant, through its agent McCullough, 
knew of the fraud perpetrated upon it, although McCullough was a party to the 
fraud, under the well-recognized rule that the knowledge of the agent is the 
knowledge of the principal. The respondent cites Turner v. American Casualty 
Co., 69 Wash. 154, 124 P. 486, 489, and Eaton v. National Casualty Co., 122 Wash. 
477, 210 P. 779, 780, and some other cases of like import in support of his con- 
tention. It is true that these cases have gone a long way in holding insurance 
companies responsible for the acts of their agents and in imputing to them knowl- 
edge of the facts known to their agents. In the Turner Case we said: “The under- 
lying principle of these cases is that the knowledge of the agent is the knowledge 
of the principal, without regard to whether the agent communicates the facts to 
it; that, where the insured makes full and truthful statements to the agent who 
procures the policy of insurance, the insurer will be held to have waived the writ 
ten warranties in so far as they are not in harmony with the facts disclosed. 

And in the Eaton Case we said: “It is probably true, as appellant contends, 
that the facts to be elucidated in the questions propounded to the insured in the 
application were material and pertinent to the risk, by reason of the occupation 
in which respondent was engaged, but it is also true, as appellant concedes, and 
as was held in Turner v. American Casualty Co., 69, Wash. 154, 124 P. 486, that 
a policy will not be held void nor the warranty clause in a policy held to have 





Life] Paulson et al. v. Montana Life Ins. Co. 57 


been breached for acts known to the agent before the application for the policy 
was signed, where the insured fully and truthfully related the facts to the solicitor, 
aid false answers were written in the application by the agent.” 

These cases mark the utmost limit to which we have gone, but it will be at 
once apparent that the principle announced in these cases falls far short of hold- 
ing that, where the insured and the agent collude together to defraud the principal, 
the principal is nevertheless bound. Fraud vitiates every contract into which it 
enters, and the rule of law which imputes to the principal the knowledge pos- 
sessed by the agent does not apply where a fraud has been committed by collusion 
of the agent with the insured. 

“The law imputes to the principal, and charges him with, all notice or knowl- 
edge relating to the subject-matter of the agency which the agent acquires or 
obtains while acting as such agent and within the scope of his authority, or, 
according to the weight of authority, which he may previously have acquired, and 
which he then had in mind, or which he had acquired so recently as to reasonably 
warrant the assumption that he still retained it. Provided, however, that such 
notice or knowledge will not be imputed: * * * (3) Where the person claim- 
ing the benefit of the notice, or those whom he represents, colluded with the agent 
to cheat or defraud the principal.” 2 Mechem on Agency (2d. Ed.) § 1813. 

“The rule which imputes to the principal the knowledge of his agent is, as 
has been seen, commonly based upon the legal presumption that the agent has done 
his duty by communicating it to his principal—a presumption which, it is said, is 
demanded by a sound public policy for the protection of those who deal with the 
agent. Obviously no policy requires that such a presumption shall be made for the 
protection of a person who has conspired with the agent to defraud the principal 
and who now seeks the benefit of a presumption that a duty has been performed 
which he himself was interested in having violated.” 2 Mechem on Agency (2d 
Ed.) § 1826. 

“Tt has been well said that there are certain general and fundamental maxims 
of the common law which control laws as well as contracts. Among these are: 
‘No one shall be permitted, to profit by his own fraud, or to take advantage of his 
own wrong, or to found any claim upon his own iniquity, or to acquire property 
by his own crime. These maxims are adopted by public policy, and have their 
foundation in universal law administered in all civilized countries.’ These maxims 
embodied in the common law, and constituting an essential part of its warp and 
woof, are found announced both in textbooks and in reported cases. Without their 
recognition and enforcement by the courts, their judgments would excite the 
indignation of all right-thinking people.” Box v. Lanier, 112 Tenn. 393, 79 S. W. 
1042, 1045, 64 L. R. A. 458. 

The rule is authoritatively stated in Mutual Life Ins. Co. of New York v. 
Hilton-Green, 241 U. S. 613, 36 S. Ct. 676, 680, 60 L. Ed. 1202: “The general rule 
which imputes an agent’s knowledge to the principal is well established. The 
underlying reason for it is that an innocent third party may properly presume the 
agent will perform his duty and report all facts which affect the principal’s inter- 
est. But this general rule does not apply when the third party knows there is no 
foundation for the ordinary presumption—when he is acquainted with circum- 
stances plainly indicating that the agent will not advise his principal. The rule is 


oe to protect those who exercise good faith, and not as a shield for unfair 
ealing.” 


The rule here applicable is nowhere better expressed than in the first para- 
graph of our own insurance code, being Rem. Rev. Stat. § 7032: “Within the 
intent of this act the business of apportioning and distributing losses arising from 
specified causes among all those who apply and are accepted to receive the benefits 
of such service, is public in character and requires that all those having to do 
with it shall at all times be actuated by good faith in everything pertaining 
thereto; shall abstain from deceptive or misleading practices, and shall keep, 
observe, and practice the principles of law and equity in all matters pertaining to 
such business. Upon the insurer, the insured, and their representatives shall rest 
the burden of maintaining proper practices in said business). * * *” 

This section is binding upon both parties to the contract of insurance. 
[3] In the trial below, evidence was introduced by respondent tending to prove 


that, after acquiring knowledge of the falsity of the answers in the application, 
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appellant accepted a premium from respondent on the policy, and respondent urged 
that by doing so the appellant had waived its right to question the policy by rea- 
son of untruthful statements. The trial court, at the close of the case and over 
respondent’s objection, withdrew the issue of waiver from the consideration of 
the jury. The respondent has taken a cross-appeal from this decision of the court. 
The appellant questions respondent’s right to raise the correctness of the court’s 
ruling in this manner. We do not feel it necessary to pass upon the question of 
procedure, because, as the trial court correctly found, there was not sufficient evi- 
dence of waiver or estoppel to submit the question to the jury. After the discovery 
of the deception that had been practiced upon it, the appellant made timely effort 
to procure a cancellation of the disability and double insurance features of the 
policy. As we have seen, the life policy itself had become incontestable. There 
was only the one policy. The policy was written as an entirety, having as incidental 
features to the straight life insurance the disability and double insurance benefits. 
The appellant sought, through negotiations with respondent, to have him surrender 
the policy for reissue without these collateral features. The policy could be cor- 
rected only in this manner or by a suit for reformation. The premium on the 
policy as a whole was in a lump sum, although’ the amount to be deducted from 
the premium, should the respondent elect to discontinue the disability and double 
insurance features, was fixed. While the respondent had an option to discontinue 
these benefits, the appellant could not itself do so. While the negotiations for the 
surrender and reissue of the policy were pending, the suit was commenced. There 
was nothing in the conduct of the appellant to warrant the conclusion that it 
intended a waiver of its rights. There was no estoppel, because the situation of 
the respondent remained unchanged. 

In the course of the negotiations, the appellant attempted to return the por- 
tion of the premium chargeable to the disability and double insurance features, 
and made a tender to the attorney who represented the respondent and also the 
Spokane Security Finance Corporation, to whom appellant learned the policy had 
been assigned. Later the appellant deposited in court all of the premiums thereto- 
fore collected from the respondent on account of the double insurance and dis- 
ability features. 

In its cross-complaint the appellant sought a decree declaring the double insur- 
ance and disability features of the policy null and void because of misrepresenta- 
tions and fraud, and requiring the respondent to surrender the policy for the pur- 
pose of having those features eliminated and a new policy issued in lieu thereof, 
in all respects in conformity with the original contract except as to the questioned 
features. 

Before trial, the appellant moved to strike the case from the jury calendar 
and that it be tried as one in equity. This motion was denied. Pea 

[4] Having reached the conclusion that the double insurance and disability 
provisions of the policy are void, we think the appellant is entitled to a judgment 
so declaring and requiring the surrender of the policy and its reissue as prayed 
for in! the cross-complaint. As we have heretofore said, the outstanding policy was 
issued as an entirety. The record shows that it was once assigned to the Spokane 
Security Finance Corporation, which was made a party in this case. If left uncan- 
celed, the policy would still be subject to assignment to innocent parties. To pre- 
vent this and to avoid the necessity of another suit for its reformation, the whole 
controversy should be settled. ; ; 

Accordingly, the judgment of the trial court is reversed, and the cause 
remanded, with direction for the entry of judgment in accordance with this opinion. 

Tolman, Main, and Beals, JJ., concur. 

Millard, Chief Justice. ? : 

I dissent. oe accepted payment of premium with full knowledge of the 
fraud, the appellant is estopped. 


ANTONOWICH v. HOME LIFE INS. CO. No. 8000. _ 
Supreme Court of Appeals of West Virginia. March 12, 1935. 
179 Southeastern Reporter 601. 
2. INSURANCE. oe : ‘oe 
In action on insurance policy, proof of observance of stipulation of insurance 
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policy sued on is unnecessary unless noncompliance is charged in insurer’s written 
statement of defense (Code 1931, 56-4-21). 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 
4, INSURANCE. 

Mere informal notice does not constitute sufficient compliance with life policy 
provision requiring proof of disability to obtain waiver of premiums. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

5. INSURANCE. 

Formal proof of disability required by life policy to obtain waiver of premiums 
may be waived by insurer. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

6. INSURANCE. 

Insurer’s conduct calculated to induce delay or to engender belief that strict 
compliance with life policy provision requiring proof of disability will not be 
required generally constitutes waiver. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

Syllabus by the Court. 

1. When a letter is properly addressed, stamped, and delivered to the postal 
authorities, a rebuttable presumption arises of its delivery. The weight of rebuttal 
evidence is ordinarily a question for the jury. 

2. Code, 56-4-21, dispenses with proof of the observance of any stipulation in a 
policy of insurance unless noncompliance is charged in the insurer’s written state- 
ment of defense. 

3. To warrant an inference of fact from proven facts, the inference must attend 
the proof naturally and rationally. 

4. When an insurance policy requires proof of disability, that requirement is 
not satisfied by an informal notice. 

5. When an insurance policy requires proof of disability, formal proof may be 
waived by the insurer. Conduct of the insurer calculated to induce delay or to 
engender the belief that strict compliance will not be required generally constitutes 
a waiver. 

Error to Circuit Court, McDowell County. 

Action by Victoria Antonowich against the Home Life Insurance Company. 
To review a judgment setting aside a verdict for plaintiff, she brings error. 

Affirmed. 

Capehart & Miller, of Welch, for plaintiff in error. 

Strother, Curd & Berry, of Welch, for defendant in error. 

HatcHEr, Judge. 

Plaintiff, as beneficiary, seeks to recover upon a life insurance policy issued by 
defendant to Andy Antonowich, her deceased-husband. The trial court set aside a 
verdict in her favor, and she secured a writ of error. 

The policy (for $1,500) was taken out in 1927. The assured paid the premiums 
until November, 1929, when his back was incurably broken. He was helpless from 
that time until his death in July, 1933. No payments were made after his injury, 
but the automatic premium loan and the “grace period” continued the policy in 
force until November 20, 1930. The policy covenanted that after one full annual 
payment should have been made, and before default in any subsequent premium, 
the insurer would waive payment of further premiums and would pay insured a 
monthly income of 1 per cent. of the face of the policy, if (in the language of the 
policy) “due proof shall be furnished to the company at its home office in the city 
of New York, that the insured has become totally and permanently disabled.” 

Defendant pleaded that the policy expired in November, 1930, because the 
assured neither paid any further premiums nor furnished it with proof of his dis- 
ability. Plaintiff responded (in statutory form) that defendant had been notified 
(by letters) of assured’s condition in January, 1930, and August, 1930, and that 
the failure of defendant to answer and to furnish the assured with a blank form 
requested in one of the letters constituted a waiver of proof. Defendant denied 
receipt of the letters. The order of the trial court setting aside the verdict gave 
the following reason: “* * * In view of the denial of receipt of the letters by the 
defendant, same conclusively rebuts the presumption arising from the testimony in 
plaintiff's behalf of the writing and mailing of same, and such evidence does not 
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make a question for jury determination, and is insufficient to support the verdict.” 

The wife of the insured could not read or write. She testified that she directed 
her daughter by a former husband, Katherine Carmen, to write to the insurance 
company in January, 1930, of Andy’s condition, and saw her write the letter; and 
knows that Katherine wrote the company again (under the instruction of Andy) 


in August, 1930. 


Katherine testified that she wrote the company the letters of January and 
August, 1930, to which her mother referred; that in the January letter she informed 
the insurance company (in the language of the witness) “where my father was, 
step-father, (in the Mountain State Hospital at Charleston, W. Va.); and that he 
had a broken back and was badly hurt and I asked them for a blank for a doctor 
to fill out, and that they would send us one per cent of the policy”; that she addres- 
sed the letter to the same address given on “the premium notice”; and that she put 
a two-cent stamp on the letter and mailed it herself. As to the letter in August, 
she merely said that she again explained her “father’s condition” to the defendant, 
and that she also stamped and mailed the second letter herself. At the time of 
these alleged communications she was about fifteen years old. 


For the defendant, Mary A. Carlier testified that she was in charge of the 
defendant’s reinstatement department at its home office; that the Antonowich case 
was referred to her as a lapsed case on November 28, 1930; that she wrote the 
insured on December 2, 1930, suggesting reinstatement and inclosing an application 
blank; that the blank was returned to the company on December 6, 1930, unsigned, 
stating that the assured had been “injured in mine” and “he cannot sign this as 
he is in the hospital yet in Charleston, W. Va.”; and that this blank was the only 
information which the Antonowich file showed as to his disability. (Katherine 
Carmen said that she wrote the statements on the blank.) Theodore Stemmerman, 
an assistant actuary of the defendant, also testified in its behalf. He is in charge 
of a number of divisions at defendant’s home office, among which is the disability 
division. He said that he had gone over the records of the company since 1929 in 
reference to Andy Antonowich, and that the records disclosed no claim for dis- 
ability benefits by or on behalf of him. Further, the witness asserted flatly that 
the company had received no such claim. (He gave no other reason for his asser- 
tion than his examination of the records.) 


[1] When a letter is properly addressed, stamped, and delivered to the postal 
authorities, the rule is well settled that a rebuttable presumption arises of its 
delivery to the addressee. 22 C. J., subject, Evidence, § 36; 21 R. C. L., subject 
Post Office, § 36; Moore on Facts, § 551. The defendant contends that the evidence 
of Miss Carlier and Mr. Stemmerman rebuts as a matter of law the presumption 
in favor of plaintiff arising from the testimony of Katherine Carmen. Neither one 
of defendant’s witnesses, however, testified that he or she received the defendant's 
mail from the postman, or distributed the mail to the several divisions of the 
company, or properly filed its letters. Without evidence of such details, the defend- 
ant’s proof is not of that high degree which warranted the trial court in holding 
as a matter of law that the defendant conclusiyely rebutted the presumption of 
having received the Carmen letters. In such case the weight of the rebuttal evi- 
dence is ordinarily a jury question—here decided against the defendant. Rosenthal 
v. Walker, 111 U. S. 185, 4 S. Ct. 382, 28 L. Ed. 395; Merchants’ Nat. Bank v. 
Trust Co., 258 Mich. 526, 242 N. W. 739, 85 A. L. R. 350; Farmers’ Bank & Tr. 
Co. v. Central St. Bank (Tex. Civ. App.) 281 S. W. 632; 21 R. C. L. supra, § 40; 
22 C. J., supra, § 44. 

[2] The defendant would defeat this specific action on the ground that no for- 
mal proof of the death of the insured was transmitted to it before the action was 
instituted, as the policy requires. The defendant did receive timely notification of 
his death from plaintiff’s counsel; and it did not specify the omission of such 
proof in its written statement of defense. Code, 56-4-21, dispenses with proof of 
the observance of any condition (in the policy) unless noncompliance is charged 
by the defendant in that statement. “The statute does not shift the burden of 
proof, but it does dispense with proof of observance of a clause or condition when 
there is no statement calling that particular clause or condition in question.” Rosen- 
thal, etc., Co. v. Ins. Co., 55 W. Va. 238, 241, 46.S. E. 1021, 1022. Accord: Teter 
v. Ins. Co., 74 W. Va. 344, 348, 82 S. E. 40. 

[3] The testimony of Katherine Carmen, quoted in the statement of this case, 
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embraces her entire description of the alleged letters. The defendant contends that 
the letters so described, even if received by it, were too indefinite to charge it with 
information concerning Antonowich. Katherine does not say specifically how her 
alleged letters were signed, if at all, or whether she referred to the assured by 
name or merely as father or step-father. While the inference to be deduced from 
evidence is ordinarily a question for the jury, the sufficiency of the evidence to 
warrant the inference is a question of law for the court. 64 C. J., subject Trials, 
§ 317. The fact inferred should attend naturally and rationally the fact proven. 
Central of Ga. Ry. Co. v. Teasley, 187 Ala. 610, 617, 65 So. 981. “It is not enough 
that the facts proven permit an inference of a certain others fact sought to be 
established, but the inference must be the only one which can fairly and reasonably 
be drawn from the facts. * * * And naturally so, else the jury would be free for 
guesswork.” O’Reilly v. R. Co., 82 App. Div. 492, 81 N. Y. S. 572. Accord: Sims 
y. Bank, 8 W. Va. 274; Moore v. Heat & Light Co., 65 W. Va. 552, 558, 64 S. E. 
721; Miller v. Gas Co., 88 W. Va. 82, 106 S. E. 419; Legg v. Mercantile Co., 105 
W. Va. 287, 142 S. E. 259. Katherine was a child of fifteen years when the alleged 
letters were written. She is not shown to have had at that time any familiarity 
with business or business correspondence. Her inexperience is demonstrated by 
her failure to sign her name to her statements on the application blank returned 
to the defendant in December, 1930. It is not permissible to draw the inferences 
in relation to the letters of one so immature which would seem natural in relation 
to the letters of one more experienced. Moreover, the very fact that she was not 
asked to give more definite information as to the letters opposes a favorable infer- 
ence if it does not actually raise a hostile presumption. If the letters referred to 
‘he assured merely as her father or step-father, which hypothesis is just as reason- 
able as that they referred to him as Antonowich, they afforded the defendant no 
information of who he was. Without that information, there could be no waiver 
herein. Since the evidence is uncertain and inconclusive on this vital question, the 
verdict is not sustained and was properly set aside. “No inference of fact or of 
law is reliable drawn from premises which are uncertain.” United States v. Ross, 
92 U. S. 281, 283, 284, 23 L. Ed. 707. Accord: St. Louis R. Co. v. Laundry, 42 
Okl. 501, 503, 141 P. 970; Cobb v. Hartenstein, 47 Utah 174, 152 P. 424; Robinson 
y. R. Co., 40 W. Va. 583, 21 S. E. 727; Chambers v. Lighting Co., 81 W. Va. 714, 
95S. E. 192. This case presumably will be tried again; so we deem it proper to 
comment further on the issues. 

[4, 5] We have found no authority holding that a bare statement of an injury 
such as contained in the alleged letters of January and August, 1930, complies with 
the requirement of “due proof” in an insurance policy, as plaintiff contends. A lead- 
ing case on this subject is O’Reilly v. Ins. Co., 60 N. Y. 169, 172, 173, 19 Am. Rep. 
151. There the court rejected an informal letter as proof, saying: “The bare state- 
ment of one of known character for truth, might convince one who knew him of 
the reality of the facts stated by him, but it would not be proof, in any proper 
sense, * * * ‘Proof’ * * * must mean evidence in some form, such form as is usual 
and customary in such cases, or as is recognized by law.” In a strong concurrence 
Freeman says: “Common sense must tell us that proof means more than an unveri- 
fied statement * * * and that the word cannot possibly be defined as ejusdem 
generis with notice.” Annotation, 137 Am. St. Rep. 720. Accord: Equitable L. A. 
Society v. Dorriety (Ala. Sup.) 157 So. 59; Jarvis v. N. W. Ass’n, 102 Wis. 546, 
78 N. W. 1089, 72 Am. St. Rep. 895; Security Bank v. Eq. Society, 112 Va. 462, 
71S. E. 647, 35 L. R. A. (N. S.) 159, Ann. Cas, 1913B, 836; Cooley’s Briefs on 
Insurance (2d Ed.) p. 5891. Da Rin v. Cas. Co., 41 Mont. 175, 108 P. 649, 651, 27 
L.R. A. (N. S.) 1164, 137 Am. St. Rep. 709, a case relied upon by plaintiff, sup- 
ports instead of opposes the above. The opinion is careful to explain: “A mere 
informal notice does not ordinarily supply the place of formal proof.” 


_When proof by the insured is denominated in the policy, the insurer is entitled 
to it. Tannarelli v. Ins. Co. (W. Va.) 171 S. E. 748. But the insurer may waive 
it. Cooley, supra, page 5943; Couch Cyc. of Ins. Law, § 1560. Such proof is 
rarely accepted as conclusive. The insurer usually makes its own investigation. 
In cases where it does so, proof furnished by the insured serves the insurer little, 
if any, better than an informal notice. Therefore, as Freeman says, this formality 
is one which the insurer may easily waive,” and “any conduct of the insurer 
calculated to induce delay or the belief that strict compliance will not be called for 


¢ 
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amounts to a waiver.” See the Annotation, 137 Am. St. Rep. 720, supra and the 
many cases cited on pages 731, 732. That doctrine has been long recognized by 
this court. Peninsular Co. v. Ins. Co. (1891) 35 W. Va. 666, 14 S. E. 237: Fitz- 
simmons v. Ins. Co. (W. Va.) 175 S. E. 62. The authorities are not in harmony 
on the effect of the insurer ignoring the request of the insured to furnish a blank 
(not a policy requirement). There is ample precedent however, for holding that 
such conduct constitutes a waiver. “An accident insurer cannot defeat a claim for 
insurance on the ground that there was no proof of loss where the assignee of 
insured made application for blanks upon which to make the proper claim and was 
refused.” International Ass’n v. Powell (Tex. Civ. App.) 196 S. W. 957. Accord: 
Stepp v. Ass’n, 37 S. C. 417, 16 S. E. 134; Pray v. Ind. Co., 104 Iowa, 114, 73 N. 
W. 485; Davis v. Ins. Co., 221 Mo. App. 798, 288 S. W. 80, 83. Murdie v. Cas. Co. 
(D. C.) 52 F.(2d) 888; Life Ins. Co. v. Williams, 48 Ga. App. 10, 172 S. E. 101; 
and (generally) May on Ins. (4th Ed.) § 468. Ignoring a request for a blank would 
generally have the same effect as refusing it. 

There is an inherent equity in plaintiff’s position. Total and permanent dis- 
ability, the very risk which Antonowich paid defendant to assume, occurred. His 
misfortune is not questioned by the defendant. Its liability had accrued potentially, 
The only thing to be done by the assured to make that liability actual was to lodge 
with the defendant formal proof of the disability. The situation calls for great 
liberality in favor of the beneficiary. Pfeiffer v. Ins. Co., 174 Ark. 783, 297 S. WV. 
847, 54 A. L. R. 600. 

“In determining the liability of the defendant [insurance company], it is entitled 
to the benefits of its contract, fairly construed, and can stand upon all of its 
stipulations. But when its liability has become fixed by the capital fact of a loss, 
within the range of the responsibility assumed in the contract, courts are reluctant 
to deprive the insured of the benefit of that liability by any narrow or technical 
construction * * * which prescribe the formal requisites by means of which this 
accrued right is to be made available for his indemnification.” McNally v. Ins. 
Co., 137 N. Y. 389, 398, 33 N. E. 475, 477. 

[6] The manifest object of the alleged letters was to initiate steps for fixing 
the liability of the defendant. The obvious purpose of the alleged request for a 
blank “for a docto1 to fill out” was to secure a form which when executed by a 
physician would be acceptable to defendant as proof. If the letters in fact specified 
Antonowich, and if defendant received them and failed to respond, such failure 
would naturally induce delay and would be reasonably calculated to engender the 
belief that defendant waived the execution of such a blank as the assured pro- 
posed. In such cases an abundance of a is not required to imply waiver. 
Bonenfant v. Ins. Co., 76 Mich. 653, 43 N. W. 682. 

The judgment of the circuit court is affirmed. 

Affirmed. 
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ACCIDENT 
MICCA y. WISCONSIN NAT. LIFE INS. CO. No. 5368. 


Circuit Court of Appeals, Seventh Circuit. Feb. 27, 1935. 
75 Federal Reporter (2d) 710. 
1. INSURANCE. 

Words “exposure to unnecessary danger,” within accident policy excepting 
liability for injury received through exposure to unnecessary danger, held to mean 
ame as “unnecessary exposure to danger,” which include all cases of exposure 
to unnecessary danger where such exposure is attributable to insured’s negli- 
gence, 

(For other cases, see Insurance, Dec. Dig. § 461[1].) 

3. INSURANCE. 

Exemption, within accident policy providing that insurance does not cover 
injury caused by exposure to unnecessary danger, held not contrary to public 
policy of Illinois (Smith-Hurd Rev. St. Ill. 1931, c. 121, § 161). 

(For other cases, see Insurance, Dec. Dig. § 461[1].) 

4, INSURANCE. 

While burden of proof that insured did not exercise ordinary care for his 
wn safety at time of accident was on insurer, if there was in record substantial 
evidence of insured’s failure to exercise ordinary care, and no substantial con- 
tradictory evidence, court had duty to direct verdict for insurer. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

5. INSURANCE. 

Beneficiary held not entitled to recover on accident policy which did not 
cover injury caused by exposure to unnecessary danger, where insured while 
driving a truck was struck by a train at a crossing (Smith-Hurd Rev. St. IIl. 
1931, c. 121, § 161). 

Evidence disclosed that the knoll, including the weeds thereon which 
was only obstruction between insured and train, was at its highest point, 
10.67 feet high; that the average height of the cars in the train was 13% 
feet; that the height of the locomotive, smokestack, and cab was consider- 
ably more, and smoke was coming from the smokestack; that the knoll 
was from 200 to 300 feet long, while the train was 1,485 feet long; that 
the insured had been over the railroad crossing once before within half 
hour of the accident; that there were three warning signs in plain view 
of the insured on the highway; that the locomotive whistle sounded 
repeatedly at a point 1,400 feet from the crossing at a time when the 
insured was 500 feet from the crossing; and that these blasts were heard 
by people inside a house with doors and windows closed, which house was 
farther away from the locomotive than was the insured. 

(For other cases, see Insurance, Dec. Dig. § 461[1].) 

Appeal from the District Court of the United States for the Southern District 
{f Illinois, Northern Division. 

Action by Peter Micca, Sr., against the Wisconsin National Life Insurance 
Company. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Arthur C. Fort, of Minonk, Ill., for appellant. 

R. J. Kavanagh, of Peoria, Ill., for appellee. 

Before Evans and Sparks, Circuit Judges, and Barnes, District Judge. 

Barnes, District Judge. 

This is an appeal by the plaintiff below, Peter Micca, Sr., the beneficiary 
named in an insurance policy issued by the defendant below, Wisconsin National 
Life Insurance Company, from a judgment rendered on a directed verdict for the 
defendant at the close of the plaintiff’s case. 

For an annual premium of $10, the insurance company insured Peter Micca, 
Jr., against the effects resulting from bodily injury sustained through external, 
violent, and accidental means while (among other things) driving in an automo- 
bile. The indemnity provided by the policy for the loss of life during the year 
beginning April 9, 1932, was $6,500. The policy contained the following provision: 
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“This insurance does not cover ‘such injury,’ fatal or otherwise, sustained by 
the insured * * * (7) nor any ‘such injury’ contributed to or caused by any 
mental or bodily infirmity or exposure to unnecessary danger.” Peter Micca, 
IJr., died October 30, 1932, of bodily injuries sustained as a result of being struck 
= that day by a freight train of the Alton Railroad Company near the village of 

San Jose, Ill., while he was driving an automobile truck upon a public highway, 
which crosses the tracks of said railroad company near said village. The high- 
way runs approximately due east and west between Logan and Tazewell! counties, 
Ill. The railroad tracks, at the place of the accident, run from southwest to 
northeast and cross the highway at an angle of 52° 54’. On the morning of the 
accident, the insured had come from a point east of the railroad tracks on the 
highway in question, had crossed said tracks on said highway, had continued 
on west, and had then turned south to the village of San Jose, where he had taken 
on a load of gravel. He then returned over the same route to the intersection 
of the east and west highway with the railroad tracks, where the accident took 
place. 

The accident occured on a Sunday morning, between 7 and 8 o’clock. It 
was a bright, clear, frosty morning. The insured was 24 years old, was quick 
mentally, had good sight and hearing, did not wear spectacles, did not use 
narcotics, was not a drinking man, and had not been drinking on the morning 
of the accident. He had been driving an automobile truck for 7 or 8 years 
prior to the accident as a regular occupation. At the time of the accident, he 
was driving a Diamond T 2%-ton truck. He was familiar with its operation. 
It was his favorite truck. The brakes were in good condition. Prior to the 
accident, the truck was going at the rate of about 25 miles per hour, there was 
no increase or decrease of its speed, and it did not slow down or stop. 


There were windows on each side of the truck. The glass in the truck doors 
began about 18 or 20 inches from the floor board and extended upwards prac- 
tically to the top of the cab, so that the driver in his regular position could see 
through the windows. The distance from the ground to the eyes of the insured 
while riding in the truck was 6 feet 5 inches. 

There was nothing to obstruct the insured’s view of the three warning signs 
located upon the highway upon which he was driving. One of these signs was 
approximately 400 feet west of the crossing. One was a stop sign near the 
crossing, which was visible for 200 feet, and the third was a large cross-arm 
sign just east of the crossing. The cross-arm sign was about 8 feet long and 
mounted on a post about 10 feet high. 


There was nothing in the fields between the highway and the railroad right 
of way to obstruct the insured’s view of the approaching train, from the engine 
of which smoke was rising, other than a knoll, which lay west of the railroad 
tracks. This knoll consisted of dirt thrown out in making a cut, and rose to a 
height, including a weed elevation of 3 feet, of 10.67 feet at its highest point. 
It was 200 or 300 feet long, and the elevation varied downward from the maximum 
elevation of 10.67 feet mentioned. The train was 1,485 feet long and the average 
height of the cars in the train was 13% feet, while the height of the locomotive, 
smokestack, and cab was considerably more. The train was moving from south- 
west to northeast. It whistled four times when the engine was approximately 
1,400 feet southwest of the crossing. Two of the blasts were long and two were 
short. The truck was then 500 feet west of the crossing. When the train and 
the truck were at these points, respectively, there was nothing in the fields 
between the highway and the railroad track to obstruct the view of any one 
looking from the highway. The view was perfectly clear. The train whistle 
was sounded again in a manner described as “continuous” for a few seconds 
prior to the collision. These blasts of the whistle were heard by people who 
were in a house, located 500 feet west of the crossing, the doors and windows 
of which were closed. They were also heard by another truck driver, who was 
250 feet farther west from the railroad crossing than was the insured. Three 
witnesses testified that they heard no signal other than the whistle, but no 
witness testified that the bell did not ring. 

At the time of the accident, there was in force in the state of Illinois a 
statute requiring any person controlling the movement of any self-propelled 
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vehicle, upon approaching any railroad grade crossing, to reduce the speed of 
such vehicle to a rate not to exceed 10 miles per hour, and requiring such person, 
at all grade crossings at which “Stop” signs were placed, to bring such vehicle 
to a full stop at such “Stop” sign before proceeding over the railroad tracks. 
Smith-Hurd Rev. St. Ill. 1931, c. 121, § 161, Cahill’s Ill. Rev. St. 1931, c. 121, par. 
161. 

The appellant contends that the provision above quoted of the insurance 
policy is contrary to public policy and void. He further contends that, even 
if said provision is valid, the question as to whether or not the death of the 
insured resulted from his “exposure to unnecessary danger” was for the jury. 

Is the exception contrary to public policy and therefore void? 


[1] The words ‘ ‘exposure to unnecessary danger” and the words “unneces- 
sary exposure to danger” have been held to mean practically the same thing 
(Sargent v. Cent. Accident Ins. Co., 112 Wis. 29, 87 'N. W. 796, 88 Am. St. _— 
946; Shevlin v. Am. Mutual Accident Ass’n, 94 Wis. 180, 68 N. W. 886, 36 L. R.A 
52; Pac. Mutual Life Ins. Co. v. Adams, 27 Okl. 496, iz FP: 1026, 1030), and 
have been held to include all cases of exposure to unnecessary danger where 
such exposure is attributable to negligence on the part of the insured. Helm v. 
Commercial Men’s Ass’n, 279 Ill. 570, 117 N. E. 63; Sargent v. Cent. Accident 
Ins. Co., Supra; Shevlin v. Am. Mutual Accident Ass’n, supra; Pac. Mutual 
Life Ins. Co. v. Adams, supra. See, also, Price v. Standard Life & Accident Ins. 
Co., 92 Minn. 238, 99 N. W. 887. 


[2, 3] Aside from authority, it does not occur to one that there is anything 
inherently wrong in an insurer’s exempting itself from liability for injury occur- 
ting in whole or in part through a failure of the insued to exercise ordinary 
care. A policy containing such a provision, is, of course, less broad than it 
otherwise would be, but presumably the premium is less than it otherwise would 
be. Exceptions similar to that in the case at bar have been before various 
courts in a number of cases, and, so far as the reports reflect, the objection now 
made to the validity of the exception has never heretofore been raised. It has 
not heretofore occurred to parties litigant or to courts that there is anything 
contrary to public policy in such an exception. The Supreme Court of the 
United States has said, in Twin City Pipe Line Co. v. Harding Glass Co., 283 
U. S. 353, 357, 51 S. Ct. 476, 478, 75 L. Ed. 1112, 83 A. L. R. 1168, that, in deter- 
mining whether a contract contravenes the public policy of a state, “the Con- 
stitution, laws, and judicial decisions of that state, and as well the applicable 
principles of the common law, are to be considered.” And in Baltimore & 
Ohio S. W. Ry. v. Voigt, 176 U. S. 498, 20 S. Ct. 385, 44 L. Ed. 560, and Steele v. 
Drummond, 275 U. S. 199, 205, 48 S. Ct. 53, 72 L. Ed. 238, the same court has 
indicated that a paramount principle of public policy is this, that courts are not 
lightly to interfere with freedom of contract. Our attention has been called to 
no provision of the Constitution or laws of the state of Illinois or to any judicial 
decisions of that state or to any principles of the common law which prohibit 
contracting for the exemption found in the policy at bar, and, accordingly, we 
conclude that such exemption is not contrary to the public policy of Illinois. 


[4, 5] We come now to the question as to whether the District Court should 
have submitted the case to the jury. While the burden of proof on the proposi- 
tion that the insured was not in the exercise of ordinary care for his own safety 
at and before the time of the accident in question was on the defendant (Fidelity 
& Casualty Co. v. Sittig, 181 Ill. 111, 113, 54 N. E. 903, 48 L. R. A. 359; Correll v. 
Nat. Accident Society, 139 Iowa, 36, 116 N. W. 1046, 130 Am. St. Rep. 294; see, 
also, 8 Couch’s Cyc. of Ins. Law, p. 7174), yet if there was in the record sub- 
stantial evidence of the failure of the insured to exercise ordinary care for his 
safety, and no substantial contradictory evidence, then it was the duty of the 
trial court to direct a verdict for the defendant. Substantially all of the evidence 
is set forth in the foregoing statement of facts. On those facts, and under the 
rules laid down in Miller v. Union Pac. R. Co., 290 U. S. 227, 54 S. Ct. 172, 78 
L. Ed. 285, and in Baltimore & Ohio R. R. Co. v. Goodman, 275 U. S. 66, 48 S. Ct. 
24,72 L. Ed. 167, 56 A. L. R. 645, as interpreted by Pokora v. Wabash Ry. Co., 
292 U. S. 98, 54 S. Ct. 580, 78 L. Ed. 1149, 91 A. L. R. 1049, can it be said that the 
evidence is of such conclusive character that if a verdict were returned for 
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the plaintiff it would have to be set aside in the exercise of a sound judicial 
discretion, and that, accordingly, the verdict was properly directed for the 
defendant? All of the facts bearing on the question of the exercise of care by 
the insured, other than the fact of the existence of the knoll, above referred 
to, indicate that the insured was not in the exercise of ordinary care for his 
own safety. The knoll, including the weeds thereon, was, at its highest point, 
10.67 feet high. The average height of the cars in the train was 13% feet. The 
height of the locomotive, smokestack, and cab was considerably more, and smoke 
was coming from the smokestack. The knoll was from 200 to 300 feet long, 
while the train was 1,485 feet long, so that large portions of the train were 
at all times visible above and at the end or ends of the knoll. The insured had 
been over the railroad crossing in question once before and that time within a 
half hour of the accident. There were three warning signs in plain view of 
the insured on the highway. The locomotive whistle sounded repeatedly at a 
point 1,400 feet from the crossing at a time when the insured was 500 feet from 
the crossing. These blasts were heard by people inside a house with doors and 
windows closed, which house was farther away from the locomotive than was 
the insured. The conclusion is irresistible that “he did not look; or, if he looked, 
he did not heed the warning, and took the chance of crossing the track before 
the train could reach him. In either case he was clearly guilty of contributory 
negligence” (Miller v. Union Pac. Ry. Co., 290 U. S. 227, 54 St. Ct. 172, 173, 78 
I. Ed. 285), and must be held to have exposed himself to unnecessary danger. 


We are of the opinion that the District Court properly directed a verdict 
for the defendant, and its judgment is affirmed. 


MORRELL v. PRUDENTIAL INS. CO. OF AMERICA. No. 234. 
Circuit Court of Appeals, Second Circuit. March 4, 1935. 


75 Federal Reporter (2d) 985. 
INSURANCE. 


Evidence as to delivery of policy to third person for insured before accident 
occurred held insufficient to make issue for jury of insurer’s waiver of condition 
in application requiring first payment of premium before change in insured’s health 
to render life policy effective, where first premium was not paid until after acci- 
dent, and there was no proof that any of parties intended to use credit for first 
premium. 

The evidence disclosed that the agent of an insurance company other 
than the defendant obtained the application and had it filled out and then 
procured the policy for insured from the defendant insurance company’s 
assistant manager under an agreement to make payment. On the same day 
he told the insured that he had the policy, and insured stated that he would 
take care of it in a day or two. Several days later insured was severely 
injured, and on the day following his accident his brother-in-law paid the 
premium and obtained the policy without disclosing the facts concerning 
insured’s injury. The policy forbade modification of its provisions by 
ageuts, and agents were instructed to receive premium payments betore 
delivering policies. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Appeal from the District Court of the United States for the Northern District 
of New York. 

Action by Margaret C. Morrell against the Prudential Insurance Company ot 


America. Judgment for defendant was entered upon the direction of a verdict, 
and plaintiff appeals. 


Affirmed. ; 

Mackenzie, Smith & Michell, of Syracuse, N. Y. (Charles E. Spencer, ot 
Syracuse, N. Y., of counsel), for appellant. : 

Bond, Schoeneck & King, of Syracuse, N. Y. (Clarence R. King and Lyle W. 
Hornbeck, both of Syracuse, N. Y., of counsel), for appellee. 

Before Manton, Augustus N. Hand, and Chase, Circuit Judges. 

Aucustus N. Hann, Circuit Judge. : 

This is an action to recover upon a policy of life insurance in the amount ol 
$5,000, alleged to have been issued by the defendant. The policy insured the life 
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of John C. Morrell, and was made payable to his wife, Margaret C. Morrell, the 
plaintiff in this action. 

Morrell was a New York Central brakeman. On March 29, 1933, he signed 
an application for life insurance. The policy was delivered on April 3, by Kittell, 
an assistant manager of the defendant, to one Quinlan. On April 5, Morrell suf- 
fered severe injuries through an accident, received in the course of his employ- 
ment, which resulted in a crushed left arm and left shoulder, broken ribs, and 
punctured lung. He was taken to a hospital for treatment, and there died on the 
8th of April from the foregoing injuries. His brother-in-law, who knew of his 
injuries, came to Quinlan’s office on April 6, paid the premium in cash, and received 
the policy. The facts about Morrell’s injuries were not disclosed to Quinlan, and 
it was conceded at the trial that, when the premium was paid, Morrell was not 
in the state of health described in the application. 

Quinlan was a regular agent of the Massachusetts Mutual Life Insurance 
Company. That company did not insure railroad brakemen, but the Prudential 
Insurance Company did. Accordingly, Quinlan, who had interested Morrell in life 
insurance, saw Kittell, who was in charge of the office of the Prudential in Syra- 
cuse, and obtained from him the application blank which Morrell signed. The 
application contained the following clause: 

“T * * * agree that the policy herein applied for shall be accepted subject 
to the privileges and provisions therein contained and that UNLESS the full first 
premium is paid by, me at the time of making this application, the policy shall not 
take effect until issued by the Company and received by me and the full first pre- 
mium thereon is paid, while my health, habits and occupation are the same as 
described in this application.” 

On the reverse side of the application was a form entitled: “Agent’s General 
Report,” which was filled out and signed: “Robert F. Wright, Memo Broker, by 
\W. H. Quinlan.” Wright was the general agent of the Massachusetts Mutual, but 
had a license from the Prudential to do a brokerage business. Quinlan thereafter 
brought to Kittell the completed application which, among other things, recited 
that the person to be insured appeared to be in good health. 


On the morning of April 3, Kittell telephoned Quinlan that the policy had 
reached his office. Quinlan testified : 


That thereafter he went to Kittell’s office, and “Mr. Kittell said, ‘The Morrell 
policy is here and it is o. k., as applied for, * * * He handed me the policy 


and said, ‘He is covered for five thousand dollars, and I will look to you for the 
payment.’ 


“I said, ‘There is no cause to worry about this premium being paid.’” 

Quinlan said that on the day he got the policy from Kittell he told Morrell 
that his policy had come through and “everything was o. k.,” and asked the latter 
when it would be convenient for him to receive the policy, to which Morrell 
replied: “I am going out this afternoon and I will take care of it in a day or two.” 


At the time Lynch, the brother-in-law of Morrell, paid the first premium on 
April 6, Quinlan turned over the policy to Lynch and took the premium up to the 
office of the Prudential, where he was given a receipt by the cashier of the insur- 
ance company. On April 7 Quinlan first learned, through the newspapers, of Mor- 
rell’s injuries. He at once got in touch with Mrs. Morrell and Lynch, went to 
the Prudential office at Syracuse with the latter, taking the policy with him, 
reported to Kittell what had happened, and left the policy with him. The Pru- 
dential took the position that the policy had never been lawfully delivered and 
was not in force owing to default in the payment of the first premium. It attempted 
to return the amount of the premium which Lynch had paid and the company had 
received in ignorance of Morrell’s injuries, but the plaintiff refused to accept it 
and brought this action to recover upon the policy. 

The rate book and instructions to agents issued by the defendant contained 
the following provisions: 

“The policy by its terms constitutes a receipt for the first premium and ordin- 
arily should not be left with an applicant unless the full first premium has been 
paid within the time allowed for its delivery. In exceptional cases, a policy may 
be left with an applicant for a few days for purposes of inspection, providing 
receipt on form 1565 is obtained and filed in the District Office. 
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“A representative who fails to collect the premium or to obtain form 1565 
will be held responsible for the amount of the premium.” 

The policy contained a copy of the application and provided that: 

“Modifications, etc—No condition, provision or privilege of this Policy can 
be waived or modified in any case except by an endorsement hereon signed by the 
President, one of the Vice Presidents, the Secretary, one of the Assistant Secre- 
taries, the Actuary, the Associate Actuary or one of the Assistant Actuaries. No 
modification or change shall be made in this Policy except such as is in accord- 
ance with the laws of the State in which the same is issued. No agent has power 
in behalf of the Company to make or modify this or any other contract: of insur- 
ance, to extend the time for paying a premium, to waive any forfeiture, or to 
bind the Company by making any promise, or by making or receiving any repre- 
sentation or information.” 

Upon the foregoing record Judge Byrant, who was in charge of the trial, 
directed a verdict for the defendant, and, from a judgment entered on that ver- 
dict, the plaintiff has taken this appeal. The question before us is whether there 
was any evidence of a waiver by the defendant of the condition in the application 
that the policy should not take effect unless it was received by the applicant and 
the first premium was paid while his health was the same as disclosed in the 
application. 

The policy here contained a provision that no condition or provision could be 
waived except by an indorsement thereon, signed by certain specified officers of 
the insurance company, and the further provision that it should not take effect 
until the full first premium thereon was paid while the health, habits, and occu- 
pation of the appellant were those described in the application. 

In MacKelvie v. Mutual Ben. Life Ins. Co., 287 F. 660, we held that provi- 
sions in a life insurance policy that it would not take effect unless the first pre- 
mium was paid and that “agents” were “not authorized to make, alter, or discharge 
contracts” were valid, and that a delivery of the policy by an agent without col- 
lecting the first premium was not a waiver of the condition requiring payment 
thereof before the contract should become effectual. See, also, tna Life Ins. Co. 
v. Moore, 231 U. S. 543, 559, 34 S. Ct. 186, 58 L. Ed. 356; Northern Assurance 
Co. v. Grand View Building Association, 183 U. S. 308, 22 S. Ct. 133, 46 L. Ed. 
213; Dodd v. Aitna Life Ins. Co., 35 F.(2d) 673 (C. C. A. 6); Curtis v. Pruden- 
tial Ins. Co. of America (C. C. A.) 55 F.(2d) 97; Commercial Standard Ins. 
Co. v. Garrett, 70 F.(2d) 969, 974 (C. C. A. 10); Aetna Life Ins. Co. v. Johnson, 
13 F.(2d) 824 (C. C. A. 8). 

The appellant relies on Miller v. Life Insurance Company, 79 U. S. (12 Wall.) 
285, 286, 20 L. Ed. 398, and Smith v. Provident Sav. Life Assur. Soc. (C. C. A.) 
65 F. 765. In the first case the book of instructions to agents provided: 

“Agents must not deliver policies until the whole premiums are paid, as the 
same will stand charged to their accounts until the premiums are received, or the 
policies returned to the office. * * * 

“Agents are not authorized to make, alter, or discharge contracts, waive for- 
feitures, * * * or bind the company in any way. * * *” 

At the close of the policy it was provided that: 

“The policy of assurance hereby applied for shall not be binding upon this 
company until the amount of premium as stated therein shall have been received 
by said company, or some authorized agent thereof, during the lifetime of the 
party therein assured.” 

Notwithstanding the foregoing provisions, the agent delivered the policy, tak- 
ing promissory notes for a part and depending upon the assurance of a cash pay- 
ment from one Scott, a third party, for the balance. The application for the policy 
recited that the insured wished to pay the premium partly in cash and partly by 
note. It was sent to the home office of the defendant, and the policy was issued 
and delivered to the insured by the general agent who took notes for part of the 
premiums with the sanction of the company, and relied upon Scott to make the 
payment in cash, which he never made. The company charged the premium to the 
agent upon delivery of the policy. The court held that the company had waived 
the cash payment and was liable for the policy. 

It is to be noted in the foregoing case the premiums were charged to the 
agent by the company, that the court relied upon the power of general agents 
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to waive provisions in the policy, and that there was “evidence of the most con- 
vincing character” (page 303 of 12 Wall.) “that it was the custom of the agents 
to give credit in certain cases to persons with whom they were well acquainted 
and knew to be responsible.” 

There was no evidence that the premiums were charged to the agent in the 
present case as they were in Miller v. Life Insurance Company, 79 U. S. (12 
Wall.) 285, 20 L. Ed. 398, and in Northern Assurance Co. v. Grand View Build- 
ing Association, 183 U. S. 308, 361, 22 S. Ct. 133, 153, 46 L. Ed. 213, the Supreme 
Court held: 

“That it is competent and reasonable for insurance companies to make it mat- 
ter of condition in their policies that their agents shall not be deemed to have 
—— ito alter or contradict the express terms of the policies as executed and 
delivered. 

In Smith v. Provident Sav. Life Assur. Soc. (C. C. A.) 65 F. 765, 767, there 
was a provision in a contract of agency that “Agents crediting or remitting pre- 
miums not actually received do so at their own risk, and must look to the policy 
holder for reimbursement.” The policy was delivered to the insured by a general 
agent of the company, and the insured died without payment of the first premium. 
It was held that the question of authority of the general agent was one for the 
jury in view of the provisions of the contract of agency and of the exclusion of 
evidence offered by the plaintiff that it was the practice of defendant’s general 
agent to give credit on first premiums. There was a provision in that policy that 
it was not to go into effect until the first premium had been actually paid during 
the lifetime and good health of the insured, and that no agent was authorized to 
make, alter, or discharge the contract or to waive any forfeiture thereof or to 
receive for premiums anything except cash. 

In the Smith Case there was an attempt to prove that the company knew of 
the practice of extending credit. Here there was no such evidence, and the lan- 
guage of the instructions to agents in the present case certainly did not permit 
any delivery of the policy without payment of the first premium. It provided that 
in exceptional cases the policy might be left with an applicant for purposes of 
inspection, if a receipt on form 1565 should be obtained. The portion of the instruc- 
tions which provided that a representative who failed to collect the premium or 
to obtain form 1565 would be held responsible for the amount of the premium 
was doubtless inserted to provide for cases where in spite of the rules forbidding 
such conduct the company might, through some mischance, though without war- 
rant, be held to have issued a valid policy. In such cases the provision would hold 
the agent for the amount of the unpaid premium. Apparently the clause was 
merely inserted ex abundante cautela and in no way controverted the prohibition 
against delivery of a policy without collecting the first premium. 

It seems to us perfectly clear: (1) That no agent had any authority to deliver 
the policy without payment of the first premium; (2) that there was no proof 
that Kittell or Quinlan, or Morrell had any intention of using credit for the first 
premium. Lynch made the payment without disclosing the condition of the insured 
in the hope of giving the policy vitality while Morrell was still living. In view of 
the terms of the contract, that could not be done. We hold that the plaintiff is 
barred by the failure of the deceased to pay the first premium while his health 
was the same as described in the application. 

Judgment affirmed. 


PROVIDENT LIFE & ACCIDENT INS. CO. v. DANCE. No. 7582. 
Circuit Court of Appeals, Fifth Circuit. March 29, 1935. 

Rehearing Denied May 3, 1935. 

76 Federal Reporter (2d) 384. 


2. INSURANCE. 

In action on accident policy for death of insured through automobile acci- 
dent which insurer claimed to have occurred while insured was driving automo- 
bile in intoxicated condition, and in violation of state laws, both of which were 
risks excepted by policy, evidence held. to sustain finding that insured was not 
intoxicated at time of accident. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 
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Appeal from the District Court of the United States for the Western Dis- 
trict of Louisiana; Benjamin C. Dawkins, Judge. 

Suit by Fannie Brice Dance against the Provident Life & Accident Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

E. Wayles Browne, of Shreveport, La., for appellant. 

W. D. Goff, of Arcadia, La., for appellee. 

Before Bryan, Foster, and Sibley, Circuit Judges. 

Foster, Circuit Judge. 

Appellant brought this suit as beneficiary to recover on an accident policy 
for the death of the insured, Pierce Wilson Dance. The jury was waived and 
judgment was entered for appellee in the sum of $5,000. Error is assigned to 
the overruling of a motion for judgment in favor of appellant. We need con- 
sider only the facts. 

Liability on the policy was denied on the ground that the insured was killed 
in an accident while driving his automobile in an intoxicated condition, which 
was also a violation of the laws of Louisiana, both of which were risks excepted 
by provisions of the policy. No other defense was raised. 

The testimony was conflicting except as to the occurrence of the accident. 
As to this, it appeared that about 5 p. m., on Saturday, February 4, 1933, the 
insured was driving a Ford automobile on a public highway, about four or five 
miles from Shreveport, and, while passing a car going in the opposite direction, 
a Buick automobile, driven by one Miller, cut around from behind the other 
car and collided with the Ford. The insured suffered serious injuries, from 
which he died the next morning. 

We will not attempt to review the evidence on the question of intoxication in 
detail. It is enough to say that there was testimony from a number of witnesses, 
who were at the scene of the accident, when it occurred or immediately thereafter, 
tending to show that the insured was driving his car straight, there was no odor 
of liquor on his breath or in his car, and there was no liquor in his car. Several 
other witnesses, who had occasion to be with him or saw him during the day, one 
as late as 4:30 p. m., gave testimony tending to show that he had not been drink- 
ing, and had no appearance of being intoxicated. Appellant relies upon the testi- 
mony of two doctors, and two nurses, who treated the insured at the Charity Hos 
pital in Shreveport, to which he was taken after the accident, arriving there at 6:45 
p.m. They testified that in their opinion he was intoxicated when brought into the 
hospital. Conceding they were honest in their belief, it is apparent this testimony 
was based purely on the fact that they observed an odor of liquor on his breath and 
when he vomited. There was no other reasonable basis for their belief as he was 
suffering from a crushed chest and a fracture of the skull, which they did not dis- 
cover, had various fractures of his limbs, and was in an unconscious or semi- 
conscious condition. The time he was brought into the hospital was somewhat 
remote to the accident. It is quite possible that some one had given the insured 
a drink after the accident or that he might have had a drink some time during 
the day, which would give out an odor when his stomach was emptied. This _evi- 
dence did not compel the conclusion that he was intoxicated at the time of the 
accident. 

{1, 2] It was for the District Judge to resolve the conflict in the evidence and 
determine its weight and sufficiency. If there was any competent evidence tending 
to show that the insured was not intoxicated at the time of the accident, ther 
would be enough to sustain the judgment. However, on the whole case, we con- 
clude that the evidence in the record clearly preponderates to that effect. 

The record presents no reversible error. 

Affirmed. 


BROWN v. STANDARD ACC. INS. CO. OF DETROIT, MICH. Civ. 8472. 
District Court of Appeal, Second District, Division 1, California. March 29, 1939. 
43 Pacific Reporter (2d) 555. 

2. INSURANCE. , 

Testimony of insured’s physician admitting nontraumatic contributory cause 01 
insured’s paralysis resulting from bump sustained in automobile accident /e/d insuth- 
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cient to make issue for jury whether injury was effected exclusively through acci- 
dental means within accident policy. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Appeal from Superior Court, Ventura County; Edward Henderson, Judge. 

Action by Oliver R. Brown against the Standard Accident Insurance Company 
of Detroit, Michigan. From an adverse judgment, plaintiff appeals. 

Affirmed. 

For prior opinion, see 41 P.(2d) 373. 

Sheridan, Orr, Drapeau & Gardner, of Ventura, for appellant. 

Paul Nourse, of Los Angeles, for respondent. 

Per Curiam. 

By the terms of a policy of insurance plaintiff was insured by the defendant 
“against loss resulting from bodily injuries effected directly, exclusively and inde- 
pendently of all other causes through accidental means.” At a time when such 
policy of insurance was in effect, from an automobile accident plaintiff suffered a 
“bump” that “formed up here on top of * * * (his) head,” which plaintiff claimed 
resulted in a paralysis as to certain muscles of his body, and on account of which 
he brought an action to recover damages from the defendant in accordance with 
the provisions of said insurance policy. 

On the trial of the action, following the close of the introduction of evidence 
by the respective parties thereto, on motion of the defendant the trial court ordered 
a directed verdict by the jury. It is from the judgment that ensued from the return 
of such verdict that the instant appeal is taken. 

Substantially the evidence presented by plaintiff, from a consideration of which 
appellant urges that he was entitled to have his case submitted to the jury, con- 
sisted of testimony given by a doctor at the trial of the action to the effect that 
the paralysis sustained by plaintiff, and of which he complained, “was due to intra- 
cranial hemorrhage” that was caused by “traumatic injury to the head.” 

{1, 2] A directed verdict is authorized “only when, disregarding conflicting 
evidence and giving to plaintiff’s evidence al! the value to which it is legally entitled, 
herein indulging in every legitimate inference which may be drawn from that evi- 
dence, the result is a determination that there is no evidence of sufficient substantial- 
ity to support a verdict in favor of plaintiff if such a verdict were given.” In re 
Estate of Flood, 217 Cal. 763, 768, 21 P.(2d) 579, 580, and authorities there cited. 
See, also, Robbiano v. Bovet, 218 Cal. 589, 24 P.(2d) 466. But the difficulty in the 
instant case, in attempting to give full effect to such rule, arises from a consider- 
ation of the fact that, as hereinbefore indicated, the policy of insurance upon which 
the right of action depended contained the provision in effect that the injury or 
damage that resulted to plaintiff must have arisen “from bodily injuries effected 
directly, exclusively and independently of all other causes through accidental 
means.” In that connection, and having the emphasized part of the policy of insur- 
ance in mind, the respondent has directed the attention of this court to the exact 
phraseology of the evidence given by the witness, both on his direct and on his 
cross-examination, as follows: 

“A. Yes, sir. I would say, in my opinion the paralysis was due to an intra- 
cranial hemorrhage. * * * 

“Q. Now, Doctor, with those same facts in mind, what, in your opinion, was 
the cause of the intracranial hemorrhage? A. Traumatic injury to the head. 

“Q. By ‘traumatic injury’ you mean what in the language— A. External vio- 
lence directed to the head—a blow.” 

Cross-examination : 

“Q. Would you give that as the sole cause, Doctor, of the rupture or hemor- 
thage? A. The sole cause of it? 

_ _Q. Yes. A. That would be very difficult to give as the sole cause of it, bear- 
ing in mind certain other facts causing this, the existence of diabetes. 

“Q. What other contributing cause would you give? A. I would—Other con- 
tributory causes would be his age and the existence of diabetes. That would be 
contributory, at least in the vast majority of cases we find hemorrhages. 

“Q. In this case you found a man 63 years old who was suffering from diabetes ; 
you found he had an accident whereby he ran into a wall and his car then climbed 
a curb, and he was sitting in the car in an upright position, and was assisted out 
Ot it; in diagnosing the case you are giving the direct and immediate cause of the 
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hemorrhage as some blow which, I suppose, you say was because there was a bump 
there, and as a contributing cause to that the diabetic condition; is that right? A, 
I do not think you could neglect the diabetic condition, * * * 

“Q. You say you cannot neglect the diabetic condition. By that you mean you 
cannot neglect diabetes as the contributing cause of the rupture of the vein; am [ 
correct in that? <A. Yes, it must be borne in mind, yes. 

“QO. You mean by ‘yes’ that I am correct in my statement that it is to be borne 
in mind, considered as a contributing cause of that rupture? A. Do you want me 
to amplify that a little? 

“Q. I want you to answer my question. A. Well, I have answered it.” 

It thus appears that, although on his direct examination the witness gave it as 
his opinion that the paralysis suffered by plaintiff “was due to an intracranial hem- 
orrhage” that was caused by “traumatic injury to the head,” at that time he was 
not asked, nor did he state, whether the “intracranial hemorrhage” was caused 
solely by the traumatic injury to which he referred. From the cross-examination 
it also affirmatively appeared that the paralysis was due (not solely) to the blow 
that he had received, but that “other contributory causes would be his age and the 
existence of diabetes. * * * diabetes as the contributing cause of the rupture of 
the vein, * * * must be borne in mind”; that is to say, must be “considered as a 
contributing cause of that rupture.” 

We think that such later testimony given by the witness was neither contra- 
dictory of nor inconsistent with his former statement; that is to say, that although, 
as testified on direct examination, the traumatic injury was a cause, on cross- 
examination it developed that it was not the sole cause, but that the paralysis of 
which plaintiff suffered was due not only to the traumatic injury that he sustained, 
but as well to his diabetic condition; and since plaintiff failed to submit evidence 
for the consideration of the jury to the effect that his injuries were effected 
directly, exclusively, and independently by a traumatic injury, it follows that no 
error was committed by the trial court in directing the jury to render its verdict 
in favor of the defendant. 

The judgment is affirmed. 


REUTER v. PACIFIC MUT. LIFE INS. CO. OF AMERICA. Civ. 9682. 
District Court of Appeal, Second District, Division 2, California. March 19, 1935. 
Rehearing Denied April 12, 1935. 

43 Pacific Reporter (2) 576. 


1. INSURANCE. 

Contract of settlement of insured’s action on disability policies was entered 
into by mistake of fact, entitling insured to rescind contract, where both parties 
mistakenly believed insured’s disability was result of syphilis, out of which had 
developed insurer’s contention that insured had been so afflicted when he took 
out policies and that his concealment of that fact had been fraudulent (Civ. Code, 
§§ 1565, 1567, 1577, 1689). 

(For other cases, see Insurance, Dec. Dig. § 579.) 

6. INSURANCE. 

In insured’s action for breach of policies providing for payment of monthly 

disability benefits, insured held entitled only to recover amount of installments. 


(For other cases, see Insurance, Dec. Dig. § 666.) 


Appeal from Superior Court, Los Angeles County; Elliot Craig, Judge. 

Action by Herman A. Reuter against the Pacific Mutual Life Insurance 
Company of America. From a judgment for the plaintiff, the defendant appeals. 

Reversed, with directions. 

Knight, Boland & Riordan, of San Francisco, and Loeb, Walker & Loeb, of 
Los Angeles, for appellant. 

Erwin P. Werner and Joseph L. Fainer, both of Los Angeles, and Clifton 
Hildebrand and Thomas F. McCue, both of San Francisco, for respondent. 

Scott, Justice pro tem. 

This is an appeal by defendant from a judgment in favor of plaintiff on cer- 
tain policies of disability insurance. 4 

In November of 1923, upon application of plaintiff, defendant issued to him 
four policies of disability insurance, each providing benefits of $100 a month. In 
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March of 1928 plaintiff notified defendant that he was permanently and totally 
disabled, declaring that he was at that time suffering from syphilis. Defendant 
refused to pay, asserting that plaintiff was thus afflicted when the policy was 
applied for, and his concealment of that fact was fraudulent. Plaintiff denied 
he was thus afflicted in 1923, and, upon defendant’s refusal to pay, filed suit 
against defendant. After some negotiations, defendant paid plaintiff $2,000 on 
each policy, totaling $8,000, by way of settlement. That action was then dis- 
missed with prejudice in April, 1929. 

About November, 1933, plaintiff and his physicians discovered (and defendant 
does not dispute it) that he was not suffering from syphilis, but that his case 
was then and had been one of encephalitis or sleeping sickness, a disease which 
is different from syphilis in origin and character, although resembling it in some 
of its aspects. It appears from the record that, if plaintiff in 1928 had been 
afflicted with syphilis which was of a stage as advanced as indicated by the 
physicians, there would have been some probability that he had suffered from it 
when he took out the insurance; whereas, when encephalitis rather than the 
other malady was discovered to be the disease from which plaintiff was suffer- 
ing, such probability of syphilitic infection at the time of the issuance of the 
insurance policy was removed. 

Plaintiff thereupon in 1933 notified defendant that he rescinded the contract 
of settlement above referred to, offered to return to the defendant the money 
received thereunder and filed this suit on the original insurance policies, acknowl- 
edging as payment on each the sum received as such settlement. In its answer 
defendant pleaded the contract of settlement and dismissal of the prior action. 
Upon trial by jury, a verdict was returned in favor of plaintiff for “the then 
present value on the 23rd day of May, 1928, of the sum of $400 per month for 
the plaintiff’s life expectancy of 23 years from and after the 23rd day of May, 
1928, less the sum of $8,000 paid plaintiff April 17, 1929, with interest on said 
$8000 at the legal rate.” Judgment for plaintiff was entered thereon for 
$55,341.60. 

Appellant contends that the compromise was improperly set aside, that this 
action is barred by the dismissal of the former action and also by the statute of 


limitations, and that a judgment for present value of all future installments is 
erroneous. 


[1, 2] The contract of settlement was entered into under a mistaken belief 

on the part of both plaintiff and defendant that the former at the time of settle- 
ment was suffering from syphilis, and from that mistaken belief developed some 
contention as to whether plaintiff had been thus afflicted when he took out 
the policies.. Such belief was a mistake of fact under Civ. Code, § 1577, which 
reads: “Mistake of fact is a mistake, not caused by the neglect of a legal duty on 
the part of the person making the mistake, and consisting in: 1. An unconscious 
ignorance or forgetfulness of a fact past or present, material to the contract; 
or, 2. Belief in the present existence of a thing material to the contract, which 
does not exist, or in the past existence of such a thing, which has not existed.” 
“An apparent consent is not real or free when obtained through * * * mistake” 
(Civ. Code, § 1567); and “the consent of the parties to a contract must be free” 
(Civ. Code, § 1565). “A party to a contract may rescind the same * * * if the 
consent of the party rescinding * * * was given by mistake.” Civ. Code, § 1689. 
In support of the verdict it will be presumed that the jury concluded that the 
release and settlement were entered into by mistake, and were therefore properly 
rescinded. Hudkins v. Standard Oil Co., 136 Cal. App. 44, 28 P. (2nd) 433. 
_ [6] Plaintiff is not entitled to judgment for the present value of future 
installments. His recovery is limited to such installments as have accrued. Rob- 
inson v. Exempt Fire Co., 103 Cal. 1, 36 P. 955, 24 L. R. A. 715, 42 Am. St. Rep. 
93; Cobb v. Pacific Mutual Life Ins. Co. (Cal. App.) 40 P.(2d) 574; Brix v. 
People’s Mutual Life Ins. Co. (Cal. Sup.) 41 P.(2d) 537. 

The complainant in the instant case pleaded each policy as the basis for two 
counts, the first seeking the total sum that would be due as damages for breach 
of each contract under the theory of anticipatory breach, the second being for 
accrued installments only. 


[7] At the trial court’s request plaintiff made an election, choosing to proceed 
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to trial on the counts setting up the larger amounts. Such purported election would 
not operate to deprive plaintiff of his remedy, since the pleading of the counts on 
which he proceeded to trial were sufficient to support the recovery to which he is 
entitled. They necessarily included every element that would have been essential to 
recovery if he had been suing for the accrued payments only. 

[8] Since the case must be remanded to the trial court for determination as to 
the amount of accrued installments, the respondent may file a verified supplemental 
complaint settnig out the amount of installments that have accrued up to time of 
filing thereof. If controverted, the trial court shall determine the amount; other- 
wise judgment shall be entered for respondent for the amount accrued, plus 7 per 
cent. interest from due dates of such installments. 

Judgment reversed, with directions to the trial court to proceed in conformity 
with the course above indicated. 

We concur: Stephens, P. J.; Crail, J. 

Per Curiam. 

On petition for rehearing appellant professes inability to distinguish the instant 
case from one in which a contract providing installment payments is involved and 
insists that the case of Baker v. Eilers Music Co., 175 Cal. 657, 166 P. 1008, would 
preclude further suit after the dismissal of the prior action. 

It appears quite clear that the first suit between these parties was for payments 
on account of disability, which was a contingent hazard and which recovery, if any, 
under the cases cited in our opinion in this case would be limited to those payments 
which had accrued by reason of the happening of the contingency. The dismissal 
with prejudice could not serve to foreclose plaintiff from the enforcement of a 
right subsequently accruing. Appellant filed a cross-complaint in the first case, ask- 
ing cancellation of the insurance contract for the reasons which it advanced in urg- 
ing that it was nonenforceable. That cross-complaint was dismissed with prejudice 
at the same time the complaint was dismissed. 

We assume appellant was aware that the only issue under which the trial court 
in the first case could have canceled the insurance contract was the issue raised by 
the cross-complaint which was thus dismissed with prejudice at appellant’s own 
request. When the trial court properly determined in the instant case that the 
policy was still in effect, there was nothing to prevent recovery by plaintiff of 
amounts accruing by reason of the subsequent happening of the contingency assured 
against. 

[9] It is this same principle of law which keeps the statute of limitations from 
applying until the happening of the contingency. It is elementary that where a 
written contract provides for payment of indemnity in the event of the happening of 
a contingency, of which there may be a series, the statute does not start to run 
until the happening of the very contingency for which recovery is sought. 

Rehearing denied. ad 


CONTINENTAL CASUALTY CO. v. RUCKER. No. 24097. 
Court of Appeals of Georgia, Division No. 1. Feb. 27, 1935. 
179 Southeastern Reporter 269. 
1. INSURANCE. 

In beneficiary’s suit on accident policy defining “injury” as bodily injury which 
is sole cause of loss and is effected solely through “accidental means,” beneficiary 
had burden of proving, not only that insured suffered accidental death, but that 
injury which caused death was brought about through “accidental means,” which 
means that in act which preceded injury something unforeseen, unexplained, or 
unusual occurred. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

2. INSURANCE. 

Evidence that insured fell from bed to floor and received head injury, which 
was sole cause of his death, authorized recovery on accident policy insuring against 
loss by bodily injury sust: tined through “accidental means,” notwithstanding evi- 
dence also indicated that insured fell from bed because of sickness caused 
overeating. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Syllabus by the Court. 

1. In a suit on an accident policy which provides that “‘injury’ as used 1 

this policy means bodily injury which is the sole cause of the loss, and which is is 
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effected solely through accidental means,” it is incumbent on the plaintiff to prove 
that the insured received an injury which was the sole cause of his death, and 
that the injury was inflicted by accidental means. 

(a) In order to prove that the injury was occasioned through accidental 
means, it must be shown that in the act which preceded the injury something 
unforeseen, unexplained, or unusual occurred. 

(b) Where the evidence indicates that the insured fell from his bed to the 
floor and received an injury on his head, which was the sole cause of his death, 
it would not matter that the evidence also indicated that he fell because of sick- 
ness caused by overeating, for it is generally held that, where an insured is over- 
come by some bodily weakness or disease, and as a consequence thereof falls and 
sustains an injury, there is liability under a policy insuring against loss from 
injuries effected through accidental means. 

The following charge of the court was not error, in that it violated the 
mandate of section 4863 of the Civil Code 1910: “There is evidence in this case 
as to certain bruises about the face and head of the deceased. Defendant says if 
there were bruises on him, they were not produced by accidental means, but were 
caused as a result of his diseased condition.” 

Error from Municipal Court of Atlanta; Ralph McClelland, Judge. 

Suit by Mandy Rucker against the Continental Casualty Company. Judgment 
for plaintiff, defendant’s motion for a new trial was overruled, and defendant 
D\rings error. 


Affirmed. 


Harold Hirsch & Marion Smith, T. J. Long, and M. E. Kilpatrick, all of 
Atlanta, for plaintiff in error. 

Hicks & Hightower, of Atlanta, for defendant in error. 

MacIntyre, Judge. 


Ernest Rucker, at the date of his death, was the holder of a contract of 
accident insurance issued by the defendant, Continental Casualty Company. The 
plaintiff was the beneficiary designated therein. This policy provided, among 
other things, the following: “ ‘Injury’ as used in this policy means bodily injury 
which is the sole cause of the loss and which is effected solely through accidental 
means while this policy is in force.’ The jury found a verdict in favor of the 
plaintiff, and the defendant excepts to the overruling of its motion for a new 
trial. 

[1, 2] 1. We will first consider the general grounds of the motion. In deter- 
mining whether or not the verdict of the plaintiff is supported by the evidence, 
it is pertinent to inquire, first, what losses are covered by the policy within ‘the 
meaning of its terms. As pointed out above, the policy provides that “injury means 
os injury Which is the sole cause of the loss and which is effected solely 

hrough accidental means.” It is well to state that, since accident policies were 
first issued in this country in 1864, the courts of almost every state have had 
occasion to construe their terms, which have varied to no small extent. The 
_ udicated cases present many conflicts in construing policies with terms similar 

) those of the case at bar. Many of these cases involved policies which insured 
against “accidental injury” and “accidental death,” as distinguished from the policy 
here under consideration, which provides against loss by bodily injury sustained 
through accidental means. The failure to keep in mind the distinction between 
these two clauses has led to many of these conflicts. This court, in the case of 
Fulton v. Metropolitan Casualty Ins. Co., 19 Ga. App. 127, 91 S. E. 228, in con- 
struing a policy containing similar terms to that of the case at bar, held: “Where 
an accident policy insured against ‘the effects of bodily injuries sustained directly, 
solely, and-exclusively through accidental means,’ resulting in the death of the 
assured, it was necessary, in an action thereon, to show that in the act which 
preceded the injury alleged to have caused the death of the assured something 
unforeseen, unexpected, or unusual occurred.” Judge George, in his opinion, cited 
and reviewed the cases of Cobb v. Preferred Mutual Accident Association, 96 Ga. 
818, 22 S. E. 976; Atlanta Accident Association v. Alexander, 104 Ga. 709, 30 
S. E. 939, 42 L. R. A. 188; Continental Casualty Co. v. Pittman, 145 Ga. 641, 89 
S. E. 716; pointing out that those cases construed the terms of the contract as 
quoted above. : 

This being an action on an accident policy, as distinguished from a life policy, 
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the burden rests upon the plaintiff tc show, not only that the insured suffered an 
accidental death, but also that the injury which caused the death was one which 
was brought about through accidental means. In other words, the act which 
preceded the injury itself must have been an accident. The evidence in this case 
discloses that the insured deceased left Atlanta in company with a companion on 
the morning of August 5, 1933, for Chattanooga, Tenn., to attend a boilermakers’ 
union convention. The preponderance of the evidence shows that the insured, 
imbued with the holiday spirit upon his attendance at the convention, gave way 
to intemperance and consumed many various kinds of food, interspersed with 
various pints of corn whiskey. After concluding the festivities of the day, he 
retired to the boarding house of one Mandy Strickland for rest and sleep, 
Between 11 and 1 o’clock he complained of an “awful headache” and called for 
aspirin. Thereafter it was necessary that he retire to a bathroom, where, accord- 
ing to the evidence of Mandy Strickland, he vomited profusely. Some time there- 
after Mandy Strickland heard a noise in his room “as he fell out of bed,” and 
went to inquire what it was; whereupon Rucker replied, “It is me.” She then 
discovered that Rucker was on the floor and “was not feeling so well” and wished 
to remain on the floor. She, with the assistance of another woman, put him back 
in the bed. In about an hour he was again discovered upon the floor. Around 4 
o’clock thereafter he was found still on the floor, speechless, and seemed to have 
ceased breathing. He was taken to a hospital, and on arrival was found to be 
dead. There was evidence of the doctor, who examined the deceased at the hos- 
pital, and of the attending nurse and of his companion, that the deceased had one 
small hematoma on his left eye, that is, a knot of swollen area over his left eye 
“possibly a little larger than a nickel.” These witnesses testified that they saw no 
abrasion on the forehead or any other bruise or injury except the one above men- 
tioned. The undertaker who embalmed his body testified that he noticed right 
over his forehead an abrasion of skin. “The epidermis, the skin, had been moved, 
I would say, due to a blow, in other words, it had been ruptured or broken; that 
was about an inch and a half opposite the right eye, between the two eyes, between 
the two eyebrows and the nose, in the center of the forehead, down between the 
eyes.” 

Rucker’s body was removed to Atlanta, and six days after his death post 
mortem examination of his brain was made. The doctor testified that Rucker 
“had externally a bruise above his left eye, which was six centimeters in diameter 
or 2 inches; he had a bruise across his nose, right between his eyes, which was 
hemorrhagic, a bruise in front of his right ear, and no other external injuries 
were seen.” He testified that, on investigation of his brain and skull, he found 
that the hemorrhagic area as seen on the outside had continued into the skull proper 
‘and found that there was a generalized hemorrhage of the brain. “I found 
a clot of blood as large as my thumb, where it had bled and clotted on the base 
of the brain.” The testimony of the doctors conflicted as to the cause of this 
condition; some testifying that it was caused by a blow or external injury on 
the head, such as the deceased had; and others that it was caused through natural 
causes or apoplexy, that the injury on the head was not sufficient to have caused 
death. 

From this evidence the jury were authorized to find that the insured had 
fallen from his bed and, in falling, had sustained a blow which was the sole and 
direct cause of his death. It would not matter that the cause of his fall was 
overindulgence, which might have produced dizziness or sickness, for it is gen- 
erally held that, where an insured is overcome by some bodily weakness or disease, 
and as a consequence thereof falls and sustains an injury, there is liability under 
a policy insuring against loss from injuries effected through accidental means. 
See, in this connection, Bohaker v. Travelers’ Insurance Co., 215 Mass. 32, 102 
N. E. 342, 46 L. R. A. (N. S.) 543; Columbian National Life Insurance Co. v. 
Miller, 140 Ga. 346, 78 S. E. 1079, Ann. Cas. 1914B, 408. While this possibly is 
not the only result that the jury might have reached from the facts in order to 
find in favor of the plaintiff, yet the above finding would be sufficient to sustain 
the verdict, and we deem it unnecessary to state other grounds on which their 
verdict might be upheld. 

{3] 2. The plaintiff in error assigns error upon the following charge of the 
court: “There is evidence in this case as to certain bruises about the face and head 
of the deceased. Defendant says if there were bruises on him, they were not pro- 
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duced by accidentai means, but were caused as a result of his diseased condition,” 
as being an expre ssion and intimation of an opinion as to what the evidence in the 
case disclosed, in violation of section 4863 of the Civil Code 1910. We cannot 
agree that the above-quoted charge violates the mandates of the above-cited sec- 
tion. As we gather from the evidence contained in the record, there undoubtedly 
was a conflict therein as to whether the deceased had bruises about his head and 
face; the only evidence which seems to be undisputed was to the fact that he did 
have a small knot over his left eye. One of the defendant’s contentions was, as 
& athered from the evidence, that the injury, if any, which caused the death of the 
deceased, was not caused through accidental means. The judge in the above charge 
seems to have been giving voice to this contention. He did not violate the man- 
date of Code, § 4863, by stating merely that there was some evidence of a fact, 
when it could not be disputed that there did exist such evidence in the case. 
Plaintiff in error cites the case of Florida, Central & Peninsular Railroad Co. v. 
Lucas, 110 Ga. 121, 35 S. E. 283, 286, as authority for their position. In that case 
the Supreme Court condemned the following language as error: “There was evi- 
dence to show some slight physical bruises, which I think were not denied.” There 
was clearly an expression of opinion on the part of the trial judge that there were 
some slight physical bruises on the plaintiff. The language there used by the trial 
judge, “which I think were not denied,” makes the exception here substantially 
different from the one in that case. Also the case of Atlantic & Birmingham Rail- 
way Co. v. Hattaway, 126 Ga. 333, 55 S. E. 21, is distinguishable from this case. 
The Supreme Court held the following charge to be error: “They (the defendant 
railway company) contend further that the low place in the rails was further on 
toward Montezuma, and that the caboose had not gotten so far as that when the 
accident occurred,” as being an expression on the part of the trial judge that there 
was a “low place” in the rail. 

It would have been substantially a different question here if the trial judge had 
said: “The defendant contends that the bruises upon the body of the deceased were 
not sustained through accidental means,” rather than what he did say, that “defend- 
ant says if there were bruises on him, they were not produced by accidental means, 
but were caused as a result of his diseased condition.” It must be conceded that 
there was some evidence that there were bruises about the face and head of the 
deceased. Civ. Code, § 4863, does not prohibit the court from directing the atten- 
tion of the jury to any particular portion of the evidence and instructing them on 
the contentions of the parties in regard to it. We do not think, therefore, that this 
exception presents a reversible error. 

The court did not err in overruling the defendant’s motion for a new trial. 

Tudgment affirmed. 

Broyles, C. J., and Guerry, J., concur. 


HILL v. NATIONAL LIFE & ACCIDENT INS. CO. No. 4965. 
Court of Appeal of Louisiana. Second Circuit. April 1, 1935. 


160 Southern Reporter 312. 
1. INSURANCE. . a 

Court interpreting apparently conflicting provisions of insurance contract 
assumes that each provision of policy was purposely incorporated therein, and 
cannot disregard one provision, if by reasonable interpretation, both provisions of 
policy may be retained. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

2. INSURANCE. 

Under accident policy which provided in one clause for payment of a max- 
imum sum for permanent loss of sight of both eyes, and in another clause for 
payment of weekly disability benefits for accidental injuries, insured who was 
practically blind in one eye at time of issuance of policy, and whose other eye 
was blinded by accident, could recover amount specified for loss of sight of both 
_ but not weekly indemnity payments for total disability provided in other 
clause. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

4. INSURANCE. ; 
Under statute, insured held not entitled to recover penalty and attorney’s fees, 
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notwithstanding payment of policy was delayed over thirty days, where parties 
disagreed as to interpretation of policy and court upheld insurer (Act No. 310 of 
1910, §§ 2, 3). 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Fourth Judicial District Court, Parish of Ouachita; D. I. 
Garrett, Judge. 

Action by George Hill against the National Life & Accident Insurance Com- 
pany. From a judgment granting insufficient relief to plaintiff, he appeals. 

Affirmed. 

Fink & Fink, of Monroe, for appellant. 

McHenry, Montgomery, Lamkin & Lamkin, of Monroe, for appellee. 

TALIAFERRO, Judge. 

In the year 1926 defendant issued to plaintiff its endowment, sick, and acci- 
dent policy, wherein appears the following provision, viz.: 

“If the insured shall lose both hands at or above the wrist, or both feet at 
or above the ankle, or one hand and one foot at or above the wrist and ankle, or 
if the insured shall permanently lose the sight of both eyes, as a result either of 
accident or illness, not caused or contributed to by venereal disease, * * * this 
Policy shall thereupon mature and the Company shall be liable for double the 
sum payable in event of death from natural causes. The payment to the insured 
or his beneficiary of such sum, without deduction for any weekly indemnity pre- 
viously paid, shall end and fully discharge all of the obligations and liabilities of 
the Company hereunder.” 

On the reverse side of the policy, under “Conditions,” appears the following 
stipulation, viz.: 

“2. Benefits will be paid for each day that the insured is by reason of illness 
necessarily confined to bed and for each day that the insured is by reason of 
accidental] injury, of which there is external evidence, disabled from performing 
work of any nature, provided such confinement or disability is not less than four 
consecutive days and a certificate of a duly licensed and practicing physician is 
furnished as hereinafter provided. The totol number of days for which benefits 
will be paid under this policy is limited to One Hundred and Ejighty-two (182) 
during any twelve consecutive months. Benefits under this clause will be paid 
each seven days, except when payment is for less than one week, then payment will 
be made at the rate of one-seventh of the weekly benefits for each day.” 

It is further stipulated that if insured is living at end of endowment period, 
or if he died prior to such time, that the sum of $88 would be due and payable 
to him, or his beneficiary, as the case may be. The maximum weekly allowance 
for sickness or disability from accident is fixed at $8. 

Plaintiff alleges: 

“3. That on or about the lst day of March, 1933, your petitioner suffered the 
loss of his left eye through the accidental discharge of a firearm, and inasmuch 
as petitioner, at the time of the issuance of the above described policy, had a 
cataract on his right eye, all to the knowledge of the defendant, and petitioner's 
vision in said right eye is approximately 20-60, petitioner merely being able to dis- 
tinguish between light and darkness, to distinguish colors and objects, and having 
been examined by Doctors A. L. Peters, J. P. Brown, and P. L. Perot, the latter 
two doctors having examined petitioner for defendant herein, and petitioner hav- 
ing been pronounced by all of the said doctors as being totally and permanently 
disabled from following any gainful occupation, or performing work of any 
nature, your petitioner avers that he is totally and permanently disabled under the 
terms of the said policy. 

“5. Under the terms and stipulations of the said policy of insurance your 
petitioner is entitled to receive the sum of Eight ($8.00) Dollars per week, for a 
period of twenty-six weeks out of every year, and that during the year of 1933 
the defendants herein paid your petitioner, under the accidental benefits, Eight 
($8.00) Dollars per week for the total number of weeks allowed in one calendar 
year, which covered all disability allowances under the accidental feature of the 
policy, until February 16, 1934, and that beginning February 16, 1934, payments 
were again due your petitioner under the said above described accident clause ot 
the policy, and that your petitioner is, therefore, entitled to receive the sum of 
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Eight ($8.00) Dollars per week for a period of eight weeks that had elapsed.” 

He also alleges that, beginning with 16th of February, 1934, and for 5 weeks 
thereafter, he submitted due proof of his disability to defendant’s local superin- 
tendent and representative, but he refused to entertain further claim for disability 
payments. He avers that inasmuch as payments under the policy have been delayed 
more than 30 days, defendant is liable for the total amount claimed, “plus the 
equal thereof as a statutory penalty, and reasonable attorney’s fees,” which he 
fixed at $100. Judgment is prayed for accordingly. 

Defendant admits issuance of the policy sued on and that it was in full force 
and effect when plaintiff lost his left eye. It also admits payments to plaintiff of 
$8 per week for 14 weeks, and refusal to make additional payments of like 
amounts. Answering article 3 of plaintiff's petition, quoted above, defendant says: 

“Respondent admits that plaintiff saffered the loss of his left eye through the 
accidental discharge of a firearm on or about March 21, 1933, and that plaintiff 
has lost the vision in his right eye to the extent that he has no practical use of 
said eye and can not perceive and distinguish objects, but denies the remaining 
allegations contained in Article Three of plaintiff's amended and supplemental 
petition.” 

Further pleading, defendant says: 

“Further answering, your respondent shows that plaintiff on or about March 
1, 1933 suffered an injury to his left eye causing him to be totally blind in the 
said eye and by reason thereof has lost the total sight of his left eye, and the 
vision of the righ eye is lost as the sight left is of no practical use or benefit and 
plaintiff has permanently lost the sight of both eyes, and said contract of insurance 
issued to plaintiff by defendant provides in Paragraph Three (3) thereof that, ‘if 
the insured shall permanently lose the sight of both eyes as a result either of 
accident or illness, not caused or contributed to by venereal disease, the company 
shall be liable for double the sum payable in the event of death from natural 
causes,’ and, therefore, respondent is, under the terms and provisions of said 
policy, liable to plaintiff in the sum of One Hundred Seventy-six and no/100 
($176.00) Dollars, less the amount heretofore paid plaintiff in the sum of One 
Hundred Twelve and no/100 ($112.00) Dollars, and respondent shows that it is 
ready and willing to pay to the said plaintiff the balance of Sixty-four and no/100 
($64.00) Dollars due by it to plaintiff.” - 

There was judgment for plaintiff for $176, and he appealed to this court. 
Plaintiff moved for judgment on the face of the pleadings, and complains here of 
adverse ruling of the lower court thereon. Under the record facts, this ruling was 
obviously correct. Besides the claim of compensation for total disability, plaintiff 
sued for counsel fees, which Act No. 310 of 1910, § 3, requires the trial court to 
fix. This presupposes introduction of testimony to prove proper amount of such 
fees. When the motion for judgment was filed, the case had not been tried, 
therefore a judgment at that time would have necessarily left undecided the ques- 
tion of counsel fees. Cases should not be disposed of by piecemeal. Aside from 
this, the only correct judgment that could have been rendered on the face of the 
pleadings was the judgment that was finally rendered after trial on the merits. 

The pleadings in the case definitely fix plaintiff’s condition as being “disabled 
from performing work of any nature.” The sight of the left eye was totally 
destroyed by accident, and the sight of the right eye is so materially impaired 
that he cannot follow regularly any gainful occupation. Its impaired condition will 
grow worse as time passes. The medical testimony in the case supports the allega- 
tions and admissions of the pleadings on these points. This being true, we have 
only to decide which theory of plaintiff’s rights is the correct one. He is an 
ignorant negro man, forty-five years old. He is not qualified to earn a livelihood 
save by manual labor. See Cates v. Jefferson Standard Life Ins. Co. (La. App.) 
159 So. 168, and Crowe v. Equitable Life Assurance Society, 179 La. 444, 154 So. 

[1] Plaintiff’s rights under the policy involve and require an interpretation of 
the above-quoted provisions therein. It cannot well be questioned that when a 
person has lost the sight of both eyes, or the sight of one and impairment of sight 
of the other, to the degree plaintiff has experienced, that he is thereby incapacitated 
to perform manual labor, or any other labor which requires him to move about or 
to closely observe his surroundings and the specific work he undertakes to per- 
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form. If the policy contained no specific stipulation for measure of indemnity in 
event of loss of sight of both eyes, the case would be simple of solution; but since 
it does contain such a stipulation, it is necessary to determine which of the quoted 
provisions controls. Total disability may follow traumatic or other sort of injury 
to various parts of the body, but loss of the power of vision results only from 
injury to or disease of the eyes. If plaintiff's contention is correct, then what 
becomes of the guarantee to pay the insured a definite maximum amount for loss 
of eyesight? It would necessarily, by interpretation, be deleted from the policy. 
This we are not justified in doing if a reasonable interpretation, saving both 
stipulations of the policy contract, may be arrived at. It must be assumed that each 
provision of the policy was purposely incorporated therein, and that the insurer 
and insured knew their meaning, and intended their purpose. The contract is the 
law between the parties. No stipulation therein should be expunged or declared 
meaningless unless clearly repugnant to other stipulations, or totally irreconcilable 
with the policy as a whole. 

[2] Conflict between the provisions under consideration is more apparent than 
real. The one is general in its application; the other specific, or restricted. There 
is no good reason why they may not coexist in the contract, and be given the 
effect their language clearly imports. Total disability of the insured following 
accidental injuries, excepting such disability which follows injury to certain mem- 
bers or organs of the body, named in the face of the policy, are compensable 
under the general provision, but recovery for disability arising from injuries to 
those parts of the body embraced in the exceptions, such as loss of sight of both 
eyes, is limited to the amount definitely fixed in the policy, viz., twice the sum 
payable in case of death before end of endowment period. This construction is 
supported by our decision in Calhoon v. Meridian Lumber Company, 151 So. 778, 
779, wherein it was held, quoting syllabus: 

“That employee’s capacity to work is affected by injury does not render 
inapplicable provisions of act allowing fixed compensation for specific losses and 
bring case under provisions covering general disability, since employee cannot 
suffer specific loss without capacity to work being impaired (Act No. 242 of 1928, 
p. 357, § 8, subd. 1 (a-d).” ; 

This interpretation of the involved provisions of the Workmen’s Compensation 
Law was affirmed by the Supreme -Court under writ of review. 

This construction is also well supported by the opinion of Justice Cardozo in 
Goldstein v. Standard Acc. Insurance Co., 140 N. E. 235, the syllabus of which is: 


“Where an accident insurance policy in article 1 provided for specified pay- 
ments for certain designated losses, and by article 2 provided that, if the injury 
did not result in any of the losses enumerated in article 1, but totally disabled 
insured, the company would pay him a weekly indemnity, the insured, who suffered 
a total permanent disability as an incidental result of one of the injuries specified 
in article 1, can recover only the amount specified for such loss, and not the 
weekly indemnity for total disability.” 


We are of the opinion that defendant’s interpretation of the insurance policy, 
in the respects herein discussed, is the correct one. 


[3] Act No. 310 of 1910, § 2, provides that wher the insurer delays payments 
to the insured for more than thirty days, “without just and reasonable grounds 
such as to put a reasonable and prudent business man on his guard,” a penalty of 
double the amount due under the policy, and payment of attorney’s fees, may be 
imposed against it. Imposition of penalties for failure to perform civil duties are 
not favored, and should not be imposed except in cases that are clear and free 


from doubt. Crowe v. Equitable Life Assur. Society of U. S., 179 La. 444, 154 So. 
52. 


[4] In the present case the contentions of the parties were diametrically at 
variance. These necessarily involved interpretation of the contract on which both 
relied. Defendant’s position is upheld. In such circumstances, the grounds taken by 
it are clearly “just and reasonable.” No penalties should be assessed against it. 

Excepting the amount claimed as attorney’s fees, the maximum plaintiff sues 
for is $128. He was given judgment for $176. This amount is within the total sum 
sued for, including attorney’s fees. We gather from defendant’s counsel’s briet 
that there is no objection to the judgment as rendered by the lower court; in 
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fact, we are asked by them to affirm the judgment, and it is accordingly affirmed, 
with costs. 


FIDELITY & CASUALTY OF NEW YORK v. RILEY. No. 31. 
Court of Appeals of Maryland. April 3, 1935. 
178 Atlantic Reporter 250. 
2. INSURANCE. 

Where accident policy provided that insurer might cancel policy at any time 
by written notice delivered to insured or mailed to his last address as shown by 
insurer’s records, notice sent by unrestricted registered letter to last address of 
insured as shown by insurer’s records, but which was undelivered, held ineffectual 
to cancel policy. 

(For other cases, see Insurance, Dec. Dig. § 232.) 

3. INSURANCE. 

Under accident policy requiring insured to give notice of injury to insurer 
within 20 days of accident or as soon as reasonably possible, insured delaying over 
7 months in giving notice, although delay of 3 months was excusable by severity 
of injuries received, held to have failed for unreasonable time to give notice 
required. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

4, INSURANCE. 

Insurer by having denied, upon receiving notice of injury from insured, that 
accident policy was in force at time of accident, while making no claim that notice 
was invalid because not given promptly, waived requirements of notice. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

Bond, C. J., and Parke, J., dissenting. 

Appeal from Superior Court of Baltimore City; Eli Frank, Judge. 

Suit by Russell J. Riley against the Fidelity & Casualty Company of New York. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Argued before Bond, C. J., and Offutt, Parke, Sloan, Shehan, and Johnson, JJ. 

O. Bowie Duckett, Jr., of Baltimore (Hargest, LeViness, Duckett & McGlan- 
nan of Baltimore, on-the brief), for appellant. 

Hall Hammond, of Baltimore, for appellee. 

SLOAN, Judge. 


On February 6, 1932, the Fidelity & Casualty Company of New York, appellant, 
issued to Russell J. Riley, appellee, an accident insurance policy. It was solicited 
by Edward Adrian Teaf, an employee of Parker & Co. of Philadelphia, agents of 
the appellant. Riley, who did not pay the premium, $38.35, testified the arrange- 
ment with Teaf was, “I agreed to pay him when I got the money; when I could 
afford to pay it.” He never did pay, and the insurer did not receive it until it was 
charged by the insurer against the account of Parker & Co. In his application for 
insurance Riley gave his address as “735 Wynwood Road, City of Overbrook, Phil- 
adelphia County, State of Pennsylvania.” One of the provisions of the policy of 
lmsurance was: “The company may cancel this policy at any time by written notice 
delivered to the insured or mailed to his last address, as shown by the records of 
the company, together with cash of the Company’s check for the unearned portion 
of the premiums actually paid by the Insured, and such cancellation shall be with- 
out prejudice to any claim originating prior thereto.” A notice was sent by the 
company from its Philadelphia branch office at the Philadelphia post office, October 
5, 1932, by registered mail, to the insured, Russell J. Riley, to the address given by 
him in his application, advising him that his policy was canceled effective at noon 
on October 11, 1932, and at the same time a duplicate copy of the notice was mailed 
to him, registered, care of Pontiac Sales Agency, Pimlico Track, Baltimore, Md.; 
Parker & Co. having advised the insurer that he might be found there. The Over- 
brook letter, according to the cancellation stamps, was received at West Park Sta- 
tion, Philadelphia, October 6, 1932, and returned by that station to the Philadelphia 
post office October 10, where it was held until October 18 unclaimed and returned 
to the sender. The letter addressed to Baltimore, arrived there October 6, and on 
the same day was sent to Arlington Station, where it was held unclaimed until 
October 14, when it was returned to and received at the Philadelphia post office and 
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returned to the sender. On the envelope was ‘a notation, “Track closed.” The 
insurer did not inclose with either notice the cash or its check for the unearned 
portion of the premium, but by letter of November 10, 1932, advised Parker & Co. 
that there was due them a return premium of $12.39 on Riley’s policy and to take 
credit for the item. 


Riley was severely injured in an automobile collision in Baltimore on December 
11, 1932, was taken to a hospital, where he remained until January 22, 1933, and 
then went to his home, where he remained for seven weeks. He went back to work 
on July 10, 1933, as a part-time automobile salesman, his physician advising him 
that he should not work steadily and not to do any driving. July 19, 1933, Riley 
wrote the insurer at New York, that on December 13, 1932, he had suffered an acci- 
dent which “totally disabled” him, and requested it to send him forms for filing 
proofs of loss. A “Preliminary Report of Accident or Illness” was sent which he 
made and returned to New York. There was no response to this report by the 
insurer, and on August 3, 1933, the insured’s attorney wrote the insurer at its Balti- 
more office that nothing had been heard from the company since the report was 
mailed, and on the 10th he was written to by the company’s examiner at Baltimore 
that “the above policy having been cancelled the Fidelity and Casualty Company 
carry no insurance on the above named Russell J. Riley.” On August 23, 1933, suit 
was brought by Riley on the policy, resulting in a judgment in favor of the plain- 
tiff (appellee), from which the casualty company appealed. 

Two questions were presented and argued: (1) The sufficiency or effectiveness 
of the notice of cancellation, or whether there was a notice under the terms of the 
policy; (2) was notice given as soon as was reasonably possible for him to do so 
after the accident? 

1. Was the notice of cancellation which the insurer undertook to give the 
insured within the requirements of the condition of the policy already quoted? 

The insurer had the option, under the policy, to cancel by “written notice 
delivered to the insured or mailed to his last address as shown by the records of 
the company.” All that was required of the company was to give the notice in 
either of the ways so plainly prescribed by the policy. The notice in this instance 
was sent by the insurer, postage prepaid, to the last record address of the insured, 
No. 735 Wynwood Road, Overbrook, Pa., by what is known in the postal regulations 
as an “unrestricted” registered letter. Such a letter, under section 1323, may be 
delivered (a) to the addressee; (b) to a person authorized by the addressee to 
receive it; (c) to such person, other than the addressee as the sender, after mail- 
ing, directs in a written order verified by the mailing postmaster; (d) to any 
responsible person to whom the addressee’s ordinary mail is customarily delivered. 

[1] Registered mail is delivered by the regular carrier, and, if there is no one 
at the place addressed to receive it and receipt for it, a notice is left in the mail 
receptacle advising the addressee that the letter is being held for him, and, if 
unclaimed by the time noted on the envelope, if there be such time, otherwise ten 
days, it is returned to the sender. There was no evidence as to what was done 
about the delivery of the letter in this case, but, in the absence of evidence to the 
contrary, the presumption is that the postal officials and employees did what the 
law required of them. Meese and Rullman v. Goodman (Md.) 176 A. 621; Union 
Trust Co. v. State, 116 Md. 368, 372, 81 A. 873. 

[2] The rights of the respective parties under the insurance contract were 
clearly stated in Stiegler v. Eureka Life Ins. Co., 146 Md. 629, 642, 127 A. 397, 402, 
a case wherein the insurer undertook to rescind the contract, no cancellation clause 
appearing in the policy, on the ground that a fraud had been perpetrated in the 
application for insurance, this court there saying: “The policy of insurance in this 
case contained no clause permitting cancellation by either the insurer or the assured. 
It is important to bear this fact in mind, because a right conferred by the policy 
to cancel is exercisable at the option of the party, with or without a reason, while 
the right of rescission is implied and usable only when there exists some legally 
sufficient cause, as, for example, fraud, deceit, or misrepresentation. It is, therefore, 
a corollary that the method of communicating a rescission is according to the prac- 
tice at common law, as it is here neither regulated by the terms of the policy or by 
statute.” As to the manner by which notice may be given, it is said (146 Md. page 
647, 127 A. 397, 404) : “If it be proved that a letter which was sufficiently prepaid in 
stamps was correctly addressed and then mailed, this is evidence to establish that 
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the letter was duly delivered to the person addressed.” In that case, the letter 
was imperfectly or incorrectly addressed, and it was necessary to show whether 
the letter so addressed reached the insured within the year after which the policy 
became incontestable from any cause. The policy in this case did not say whether 
notice should be sent by ordinary or registered mail. If it had been sent by ordi- 
nary mail properly addressed to the “last address” of the assured appearing “On 
the records of the Company,” with cash or the company’s check for the unearned 
portion of the premium “actually paid” by the insured, the requirements of the con- 
dition for cancellation would have been met; the presumption being that in the due 
course of the mail service it was delivered at the place addressed, in this case 
properly, the Overbrook address. Stiegler v. Eureka Life Ins. Co., supra; Liver- 
pool & London & Globe Ins. Co. v. Harding (C. C. A.) 201 F. 515, 517; Kamille 
y. Home Fire & Marine Fire Ins. Co., 129 Misc. 536, 221 N. Y. S. 38; Wolonter v. 
U. S. Casualty Co., 126 Va. 156, 101 S. E. 58, 61; In re Leterman, Becher & Co. 
(Cc. C. A.) 260 F. 543; 46 C. J. 569. In the case of American Fire Ins. Co. v. 
Brooks, 83 Md. 22, 34, 34 A. 373, 376, where the provision for cancellation did not 
say how the notice should be given, it was held that actual notice was necessary ; 
this court there saying of the cancellation clause in the policy there considered: 
“These are conditions upon which the right of the company to cancel rests. They 
must be strictly construed and strictly performed.” 

In this instance the notice of cancellation was sent to the insured at the Over- 
brook address, the last on the records of the company, by unrestricted registered 
mail, which is the usual method. A “restricted” letter was defined by a postal offi- 
cial called by the defendant as one having on the envelope “words meaning ‘to 
deliver to addressee only.’” On the upper left-hand corner of the envelope was 
printed, “The Fidelity and Casualty Company of New York. Return in one week 
to Philadelphia Branch Office,” ete. The postal official testified that the regulations 
required a registered letter to be returned to the sender in ten days, but that the 
printed directions on his envelope would start the letter back home in a week. 
Asked what was the proper procedure by the carrier in the event of failure to 
deliver, he answered: “A carrier ordinarily attempts delivery at the place stated. 
Failing in that he leaves a notice and initials on the envelope the fact of that notice. 
Then when he returns the envelope he communicates that information to the regis- 
ter clerks. Subsequent to that the letter is held and if unclaimed it is returned to 
the sender.” If delivered, a receipt is taken either from the addressee or some one 
at the place to which the letter is directed. In the case of ordinary mail, it is drop- 
ped “in the mail receptacle at the door.” Assuming, without so deciding, that the 
insurer, under the facts shown in this case, was under no obligation to refund the 
unearned portion of the premium to the insured (Hanover Fire Ins. Co. v. Wood, 
209 Ala. 380, 96 So. 250), if the notice had been sent by ordinary mail, postage pre- 
paid to the insured at 735 Wynwood Road the condition of the policy with respect 
to cancellation would have been complied with and the policy canceled at noon on 
the 11th day of October, 1932. 

The question then is, Was notice by registered mail undelivered such a com- 
pliance with the condition for cancellation as the policy contemplated? It is not 
whether there is more likelihood of registered mail reaching the addressee than 
ordinary mail, but which is in accord with the contract of insurance. The policy 
required either “written notice delivered to the insured or mailed to his last address 
as shown by the records of the company.” It appears here that the company attempted 
to deliver a notice to the insured, in which case it would have been necessary not 
to prove mailing, but delivery of the notice to him, else why send two registered 
letters, one to Overbrook and one to Baltimore? A registered letter requires a 
receipt from the addressee or from some one at the place addressed who would 
customarily receive the addressee’s mail. If such a delivery had been made and 
receipt taken, the cancellation clause with regard to mailing would have been grati- 
fied, the only difference being that an ordinary letter would have been dropped in 
the mail receptacle at the door, while the registered letter would have to be delivered 
to some one in the house and either would have been a mailing within the meaning 
ot the policy. But in this case the notice never got into the house addressed and 
thus failed of its purpose. What was done here by the insurer was to give notice 
and then withdraw it. 


In the case of American Auto Ins. v. Watts, 12 Ala. App. 518, 67 So. 758, the 
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company sent notice of cancellation with its check for the unearned premium by 
registered mail from St. Louis, addressed to the insured at Selma, Ala. In the 
upper left-hand corner of the envelope containing the notice and check was printed: 
“Return in five days to American Automobile Insurance Company, Pierce Building, 
St. Louis, Mo.” It was received at the Selma post office May 24, 1913, and notices 
put in his post office box on May 24 and 27. Five days after its receipt the letter 
was returned by the Selma postmaster to the sender. Watts was absent from 
Selma until June 23d, when he got his mail. The notices merely stated that a 
registered letter was being held for him. The policy provided: “Notice of can- 
cellation deposited in the United States mail, postage prepaid, to the address of 
the assured, as stated herein, shall be sufficient notice,” etc. At the conclusion of 
its opinion the court said: “It is enough to say * * * that the method * * * 
adopted by the defendant * * * was so much more likely to result in depriving 
the plaintiff of all benefit from the stipulation than another or other methods 
which were equally within the general terms used, and might as well have been 
chosen, that to hold that what the defendant did was a compliance with the 
stipulation would amount to giving it a construction, not strict, as required by 
the rule governing in such a case, but so loose and liberal in behalf of the defend- 
ant and so unfavorable to the plaintiff as not to be permissible.” The reasoning 
of the case just cited applies with equal force to the instant case. For the reasons 
which we have here assigned, it is the opinion of this court that the attempt here 
made by the appellant (insurer) to cancel Riley’s policy was not a mailing within 
the meaning of the cancellation clause of the policy and that the policy was in 
force the day of the insured’s accident. 

[3] 2. This leaves the question of the failure of the assured to comply 
promptly with the provisions of the policy for notice of injury and proof of loss. 
Section 4 of the “Standard Provisions” of the policy required notice of injury 
to be given the company “within twenty days after the date of the accident caus- 
ing such injury.” Section 5, the claim shall not be invalidated “if it shall be 
shown not to have been reasonably possible to give such notice and that notice was 
given as soon as was reasonably possible.’ The company is then required to 
furnish forms within fifteen days after notice of accident. There was a valid 
excuse for considerable delay in reporting the injury by the insured, as his skull 
had been fractured, an eardrum bursted, and other injuries had been sustained, 
which kept him in a hospital for five weeks, and after that he was home indoors 
for seven weeks. The insured, Riley, was so clumsy in his efforts to explain his 
failure more promptly to make claim for compensation under his policy that one 
who reads the record cannot escape the conviction that he did not think his insur- 
ance was in force until he consulted a lawyer about the end of May or Ist of 
June, 1933. His brother testified that he was “very nervous until about April.” 
Riley himself said, “I really forgot I had a policy until I received a letter from 
Mr. Teaf asking me to pay him the money I owed him.” Teaf had written him 
January 17, 1933, expressing his regret that he had not been able to keep his insur- 
ance in force. As said, there was a valid excuse for Riley’s failure to report his 
injuries to the company for three months, but his excuse was that he forgot he 
had a policy till he received a letter from Mr. Teaf asking him to pay the money 
he owed him. It is evident that he had no intention of making a claim until he 
consulted a lawyer about June 1, 1933. If the delay in notifying the company 
had been its defense, the court could properly have held as a matter of law that 
the plaintiff had failed, for an unreasonable time, to give the insurer the notice 
of injury which the insurance contract required. Maryland Casualty Co. v. Ohle, 
120 Md. 371, 379, 380, 87 A. 763; Lewis v. Commercial Casualty Ins. Co., 142 
Md. 472, 121 A. 259, 28 A. L. R. 1287; American Casualty Co. v. Purcella, 163 
Md. 434, 163 A. 870. 


[4] But the insured (appellee) contends that the defense of failure to give 
notice of injury is not available to the insured after its denial that the policy of 
insurance was in force the day of the accident to the insured, and that such a 
denial is a waiver of the proofs of loss. In this contention he is right. The rule 
as stated in McElroy v. John Hancock Life Ins. Co., 88 Md. 137, 149, 41 A. 112, 
115, 71 Am. St. Rep. 400, and since approved by this court, is: “The following 
grounds, or any one of them, have been declared to be sufficient to constitute a 
waiver of any defect in, or defense arising out of failure to duly give, notice and 
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proof of death: ‘A proposal to settle;’ ‘an absolute refusal to pay on the merits ;” 
‘a denial of all liability;’ ‘a negotiation with the insured, without making the objec- 
tion of defective proof of death.”” Bliss on Life Insurance, § 268; Cooke on 
Life Insurance, p. 118. And then, showing a striking likeness to the attitude of 
the insurer in this case; “In its letter to the plaintiff, the defendant said: “The 
papers in themselves are correct enough, but the company has decided not to 
recognize the claim under this policy.. Not a word here to indicate that its refusal 
to pay the plaintiff was because of want of seasonable proof of death. On the 
contrary, the only reasonable inference to draw from this language is that, without 
reference to any objection based on the proof of death, it had some meritorious 
defense on which it intended to rely.” And, citing this case as authority, this court, 
in Prudential Ins. Co. v. Devoe, 98 Md. 584, 587, 56 A. 809, 810, said: “the com- 
yany’s denial of liability under the contract of insurance was a waiver of the 
proof of death.” Continental Ins. Co. v. Burns, 144 Md. 429, 436, 125 A. 232; 
Federal Mutual Fire Ins. Co. v. Julien, 144 Md. 380, 125 A. 229; Brotherhood of 
Locomotive F. & E. v. Nash, 144 Md. 623, 125 A. 441. Upon the authority of 
these cases, there was evidence from which the jury could find the requirement 
of notice of injury to have been waived. 

The rulings on the prayers were consistent with what has already been said 
n this opinion, and require no further discussion. 

Judgment affirmed, with costs. 


ROSENTHAL v. MONARCH LIFE INS. CO. 
Supreme Judicial Court of Massachusetts. Suffolk. March 29, 1935. 
195 Northeastern Reporter 339. 


1. INSURANCE. 

Clause of accident and health policy providing for reinstatement of policy 
upon acceptance of past-due premium by insurer or duly authorized agent was 
presumed to conform to statute requiring such provision in policy, and terms 
of policy were required to be construed in light of statute (G. L. [Ter. Ed.] c. 


175, § 108 (f£) 5). 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 
2. INSURANCE. 

Purpose of insurance policy is to provide indemnity against losses to which 
policy relates, and every rational intendment is made by law to effectuate main 
design of parties. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. INSURANCE. 

“Duly authorized agent” as used in statute providing for reinstatement of 
insurance policy upon acceptance of past-due premiums by such agent held to 
refer to an actual representative of insurer with power to collect regular 
premiums, and, in particular, the last previous one paid by insued (G. L. [Ter. 
Fd.] c. 175, § 108 (£) 5). 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

4, INSURANCE. 

Agent of insurer who was duly authorized to collect regular premiums and 
who had collected last previous premium paid by insured on accident and health 
policy held authorized under statute and policy to accept overdue premium and 
thereby to reinstate policy after a lapse (G. L. [Ter. Ed.] c. 175, §§ 108 (f£) 5, 163). 

(For other cases, see Insurance, Dec. Dig. § 365{1].) 

s. INSURANCE. 

Terms of premium notice sent by insurer to insured and not assented to by 
sured could not adversely affect rights of plaintiff to have policy of accident 
~ health indemnity insurance reinstated after a lapse (G. L. [Ter. Ed.] c. 175, 
§ 108 (f) 5). 

(For other cases, see Insurance, Dec. Dig. § 365{1].) 

6. INSURANCE. 

In suit to have accident and health policy reinstated after a lapse, where 

insured’s check for overdue premium was received by agent, deposited to credit 
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of insurer in its bank, and was duly collected and proceeds held by insurer for 
almost two weeks, agent held to have accepted check in payment of overdue 
premium (G. L. [Ter. Ed.] c. 175, §§ 108 (£) 5, 163). 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 
7. INSURANCE. 

In suit to have accident and health policy reinstated after a lapse, that 
insurer had returned premium to insured after it had been accepted by agent held 
not to bar insured from relief (G. L. [Ter. Ed.] c. 175, §§ 108 (£) 5, 163). 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 


Appeal from. Superior Court, Suffolk County; W. A. Burns, Judge. 

Suit in equity by Morris A. Rosenthal against the Monarch Life Insurance 
Company. From an adverse final decree, defendant appeals. 

Affirmed. 

J. P. Sullivan, of Boston, for appellant. 

S. I. Levine, of Boston, for appellee. 

Rucc, Chief Justice. 

[1-4] This suit is brought to secure a decree to the effect that a policy of 
accident and health indemnity insurance issued to the plaintiff was reinstated 
after a lapse and is in full force and effect. The trial judge found that every 
allegation of fact in the petition was sustained. The evidence, which is reported 
in full, sustains these findings. Ecklund v. Ecklund (Mass.) 193 N. E. 43. A 
final decree was entered declaring that the policy was reinstated and that upon 
payment of a specified sum forthwith and future premiums in accordance with 
its terms it should be and remain in full force and effect. The appeal of the 
defendant brings the case here. The pertinent facts are these: A policy of 
insurance was issued to the plaintiff by a company since merged with the 
defendant, which assumed all the obligations of insurer under the policy. The 
plaintiff met all conditions of the policy and paid all premiums when due until 
he defaulted on a quarterly payment due on June 1, 1933. On June 6, 1933, the 
plaintiff drew his check payable to the defendant for the amount of the overdue 
premium and delivered it to the district manager of the defendant, one Mathaurs, 
to whom the next preceding premium payment had been made. The check was 
indorsed by Mathaurs and deposited to the bank account of the defendant on 
Tune 8, 1933; it was duly paid and credited to the account of the defendant in 
the bank. The plaintiff sent with his check a premium notice which was received 
by him shortly before June 1, 1933, and which was returned to him with acknowl- 
edgment of receipt of premium. That premium notice contained among other 
statements these words: “If premium is paid after due date, it will be subject to 
acceptance by the Secretary of the Company, and in accordance with Standard 
Provision Three (3) of your policy.” Provision three of the policy contains 
these words: “If default be made in the payment of the agreed premium for this 
policy, the subsequent acceptance of a premium by the Company or by any of 
its duly authorized agents shall reinstate the policy. * * *” It is required by 
G. L. (Ter. Ed.) c. 175, § 108 (f) 5, that there be “A provision that under every 
such policy, if a past due premium shall be accepted by the company or by 4 
branch office or by a duly authorized agent of the company in the town or county 
where the insured shall reside, or by the duly authorized agent of the company 
who accepted the last premium on the policy, if so authorized at the time of the 
acceptance of the past due premium, such acceptance shall reinstate the policy. 
***” The trial judge found specifically that Mathaurs was a duly licensed 
agent of the defendant at all times material to the acts done by him, that he 
accepted payment of the premium due June 1, 1933, and paid June 6, 1933, and 
that the premium due from the plaintiff on March 1, 1933, was paid by him to 
Mathaurs. There was in evidence a certificate by the insurance commissioner 
to the effect that Mathaurs was a duly licensed agent of the defendant in accord- 
ance with G. L. (Ter. Ed.) c. 175, § 163. It is provided by that section that 
every “company shall be bound by the acts of the person named in the license 
within the scope of his apparent authority as its acknowledged agent.” Follow- 
ing the acceptance by Mathaurs, the home office of the defendant, on June 19 or 
june 20, 1933, sent a check to the plaintiff accompanied by a letter from the secre- 
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tary stating that the policy had lapsed, was not reinstated, and that therefore 
the premium was being returned. The plaintiff, relying on their statement, 
cashed the check. He has since tendered it back and has tendered payment of 
subsequent premiums, all of which have been refused. Standard provision one 
of the policy states that the policy, with attached papers and endorsements, if any, 
contains the entire contract of insurance. Standard provision two of the policy states 
that “No change in this policy shall be valid unless approved by an executive 
officer of the Company and such approval be endorsed hereon.” The defendant 
has not argued that there is any material difference between clause 3 in the 
Standard provisions of the policy and the requirement of said section 108 (f) 5 of 
the statute. It concedes that they are substantially equivalent. It is to be 
presumed that the policy conforms to the statute. New York Life Ins. Co. v. 
Hardison, 199 Mass. 190, 194, 195, 85 N. E. 410, 127 Am. St. Rep. 478. In any 
event, the terms of the policy must be read and construed in the light of the 
statute. Mulcahy v. Travelers’ Ins. Co., 261 Mass. 245, 248, 158 N. E. 764. The 
crucial point for decision is whether the acceptance by Mathaurs of the overdue 
premium reinstated the policy, or whether the plaintiff was bound by the 
attempted withdrawal by the defendant, by its premium notice, of authority 
from all its agents to accept overdue premiums. The words of the statute provide 
four ways for the reinstatement of a policy lapsed by failure to pay the premium 
when due, viz.: Acceptance of a past due premium (1) by the company, (2) by 
a branch office, (3) by a duly authorized agent of the company in the town where 
the insured resides, and (4) by the duly authorized agent of the company who 
accepted the last premium on the policy if so authorized at the time of the 
acceptance of the past due premium. The precise inquiry is as to the meaning 
of the words “acceptance by a duly authorized agent.” Does this phrase signify 
acceptance by any person who represents the company, or one authorized to 
take regular premiums, or one sufficiently or specifically authorized to accept 
overdue premiums? The fourth alternative of the statute indicates the kind of 
authorization intended. The reasonable construction of that alternative is that 
it refers to an actual representative of the company with power to collect regular 
premiums as they fall due for and on behalf of the company and in particular 
the last previous one paid by the insured. The words “so authorized” in that 
fourth alternative refer to the immediately preceding description of authority. 
That description of authority is to collect regular premiums and not specific 
power to collect overdue premiums. This interpretation is supported, also, by 
the general consideration that the purpose of a policy of insurance is to provide 
indemnity against losses to which the policy relates, and every rational intend- 
ment is made by the law to effectuate the main design of the parties. Koshland 
v. Columbia Ins. Co., 237 Mass. 467, 471, 130 N. E. 41; Wilcox v. Masschusetts 
Protective Association, 266 Mass. 230, 235, 165 N. E. 429; Cormier v. Hudson, 
284 Mass. 231, 187 N. E. 625. It follows that Mathaurs was an agent under the 
terms of the statute and policy authorized to accept the overdue premiums from 
ihe plaintiff and thereby to reinstate a policy. 

[5] The terms of the premium notice sent by the defendant and not assented 
to by the plaintiff could not adversely affect the rights of the plaintiff in this 
particular. Picard v. Beers, 195 Mass. 419, 427, 428, 81 N. E. 246; Lalime & 
Partridge, Inc. v. Hobbs, 255 Mass. 189, 192, 151 N. E. 59. 

[6] There was ample evidence to show that the check of the plaintiff was 
accepted by Mathaurs in payment of the overdue premium. It was received by 
nim and deposited to the credit of the defendant in its bank. It was duly 
collected and the proceeds were held by the defendant for almost two weeks. 
Illustrated Card & Novelty Co. v. Dolan, 208 Mass. 53, 54, 94 N. E. 299; 
ewe Brookline Savings Bank, 259 Mass. 215, 218, 219, 156 N. E. 34, 

[7] Rightly, it has not been argued by the defendant that its return of the 
Premium to the plaintiff after its acceptace by Mathaurs bars the plaintiff from 
relief in the present suit. Montgomery Door & Sash Co. v. Atlantic Lumber Co., 
206 Mass. 144, 155, 92 N. E. 71. 

Decree affirmed with costs. 
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KERKELA v. BENEFIT ASS’N OF RY. EMPLOYEES. No. 30193. 
Supreme Court of Minnesota. April 18, 1935. 
260 Northwestern Reporter 300. 
INSURANCE. 

Evidence disclosing that insured after accident immediately returned to his 
work and performed, and for long period continued to perform, an important part 
of his duties, and that he was able to do so with due regard to his health, held 
insufficient to sustain verdict for temporary total disability benefits under accident 
policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Syllabus by the Court. 

Verdict for temporary total disability benefits under accident policy not sus- 
tained by evidence because the insured, who immediately returned to his work 
and performed, and for long continued to perform, an important part of his 
duties, was able to do so with due regard for his health. There is no evidence that 
common care and prudence required him to desist from the transaction of every 
kind of work connected with his occupation. 

Appeal from District Court, Ramsey County; Richard A. Walsh, Judge. 

Action by Hjalmar Kerkela against the Benefit Association of Railway 
Employees. From an order denying its alternative motion for judgment notwith- 
standing the verdict, or for a new trial, defendant appeals. 

Order reversed, with directions. 

Merriam & Wright, of Minneapolis, for appellant. 

Albert J. Stafne, of Minneapolis, for respondent. 


MOORE v. PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA (four cases). 
No. 29214. 
Supreme Court of Nebraska. March 29, 1935. 
259 Northwestern Reporter 916. 
1. INSURANCE. 


_ Whether undertaker, who actively managed and directed funerals and all 
things incidental thereto, was incapacitated by influenza, grippe, and arthritis so 
as to cause disability resulting in continuous, necessary, and total loss of business 
time, held for jury, in action to recover health and accident disability benefits. 

(For other cases, see Insurance, Dec. Dig. § 668[11].} 

2. INSURANCE. 
Insurance contract should be given reasonable construction so as to effectuate 
its purpose. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. INSURANCE. 

Insurance contract, in case of doubt, is to be liberally construed in insured’s 
tavor. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE. : . ; 

Insured unable to perform substantial duties of his business, even though he 
may be able to perform some of the inconsequential duties pertaining thereto, is 
“disabled” within policy providing benefits in case of disability resulting in con- 
tinuous, necessary, and total loss of all business time. 

(For other cases, see Insurance, Dec. Dig. § 467.) 

Syllabus by the Court. 

1. “A contract of insurance should be given a reasonable construction so as 
to effectuate the purpose for which it was made. In cases of doubt, it is to be 
liberally construed in favor of the insured.” Hamblin v. Equitable Life Assurance 
Society, 124 Neb. 841, 248 N. W. 397. one as ; : 

2. When a policy insures one in a case of disability resulting in “continuous, 
necessary and total loss of all business time,” such disability is found when en 
insured is unable to perform the substantial duties of his business, even though 
he may be able to perform some of the inconsequential duties pertaining thereto. 

3. Instructions complained of analyzed and held free from prejudicial error. 

Appeal from District Court, Douglas County; Leslie, Judge. 
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Consolidated action by Leslie O. Moore against the Pacific Mutual Life Insur- 
ance Company of California. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Brogan, Ellick & Shoemaker, of Omaha, for appellant. 

Kennedy, Holland & DeLacy, of Omaha, for appellee. 

Heard before Goss, C. J., and Rose, Good, Eberly, Day, Paine, and Carter, JJ. 


SOLEZ v. COMMERCIAL TRAVELERS’ MUT. ACC. ASS’N OF AMERICA. 
Supreme Court, Appellate Division, Second Department. April 1, 1935. 
278 New York Supplement 549. 
1. INSURANCE. 


Whether application for $2,000 life policy was rejected or merely postponed, 
as regards alleged falsity of warranty as to nonrejection contained in application 
to another company for accident policy, held for jury, in view of issuance of 
$5,000 modified life policy on subsequent application made to same life insurer 
within one year after first application. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

2, INSURANCE. 

Whether failure to receive policy constituted knowledge by applicant of rejec- 
tion held jury question, as regards alleged falsity of warranty as to nonrejection 
contained in subsequent application to another company. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

3. INSURANCE. 


Company writing casualty insurance on co-operative or assessment plan under 
statute had burden of proving insured’s knowledge of rejection of application to 
another company for life policy in order to establish defense of fraud in falsely 
oo as to nonrejection by any other company (Insurance Law, §§ 58, 101, 
107, 210). 

(For other cases, see Insurance, Dec. Dig. § 646[1%].) 

4, INSURANCE. 
_ Under statute covering life insurance companies, materiality is test of efficacy 
of misrepresentation to avoid policy (Insurance Law, § 58). 

(For other cases, see Insurance, Dec. Dig. § 255.) 

Appeal from Supreme Court, Kings County. 

Action by Gertrude C. Solez against the Commercial Travelers’ Mutual Acci- 
dent Association of America. From an order entered in the office of the clerk of 
Kings County on June 14, 1934, setting aside a verdict for plaintiff and granting 
defendant’s motion to dismiss the complaint, and from the judgment entered 
thereon on June 18, 1934, plaintiff appeals. 

Order and judgment reversed on the law, and a new trial granted. 


1 Argued before Lazansky, P. J., and Young, Hagarty, Carswell, and Tompkins, 


Percy A. Shay, of New York City (Frederic R. Coudert, Jr., Walter R. 
Barry, and Francis D. Wells, all of New York City, on the brief), for appellant. 

Charles J. Nehrbas, of New York City (Henry C. Moses, of New York City, 
on the brief), for respondent. 

Hacarty, Justice. 


On the 23d day of January, 1924, the defendant issued an accident insurance 
policy to one Chester Solez, who died thereafter, and on the 25th day of October, 
1929. as the result of a fall. Plaintiff is the widow of the insured and the sole 
beneficiary denominated in the policy. Defendant writes casualty insurance on the 
co-operative or assessment plan, pursuant to the provisions of article 6 of the 
Insurance Law (section 200 et seq.). This action, based on the policy, is to recover 
the stipulated amount of $10,000. The complaint was dismissed after the jury had 
rendered a verdict in favor of plaintiff, and this appeal is from the order setting 
aside the verdict of the jury and dismissing the complaint, and the judgment 
entered thereon. 

This appeal concerns itself solely with a defense of breach of warranty, 
which, it is claimed, was established as a matter of law. That it was so estab- 
lished the learned trial court held. The substance of that defense is that the 
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insured, in his application, dated the 11th day of January, 1924, warranted that 
no life, health, or accident insurance company or association had ever rejected his 
application for insurance. It is alleged that that warranty was false, in that the 
insured had been previously rejected by the Mutual Life Insurance Company, in 
1922, and by the Security Mutual Life Insurance Company, in 1923. No proof was 
offered on the trial as to a third alleged rejection, by the Metropolitan Life Insur- 
ance Company, in 1924. 

Concerning the transaction between the insured and the Mutual Company, the 
facts, briefly, are that Solez made application to it on the 8th day of June, 1922, 
for a $2,000 twenty-payment life insurance policy. Two medical examinations were 
had, the result of the first of which was not disclosed on the trial, but on the 
second it appears that the examining doctor advised “postponement for 6 months.” 
That determination was reviewed by an associate medical director of the company 
“to see if there would be any change in the decision of declining the risk,” and 
it was marked by him at that time, “No change,” and he testified on the trial that 
“the case was declined.” Subsequently, the applicant was advised by the broker 
through whom he had made application that he had been rejected. Thereafter, 
however, and on the 14th day of May, 1923, the applicant again made application 
to the Mutual Company for a $5,000 twenty-payment life insurance policy. In that 
application it appears that, in answer to the questions relating to rejection by any 
company or association, the deceased answered, “None.” The examiner on that 
occasion recommended him “for $5,000. in mod; life 20.” Thereupon a policy was 
issued by that company to the deceased on the 29th day of May, 1923, which is 
characterized as a modified or “sub-standard” policy. That policy was in force on 
the 11th day of January, 1924, when Solez made application to the defendant. 

The transaction with respect to the Security Mutual Company grew out of 
an application made by the insured to that company on the 15th day of May, 1923, 
for a $5,000 twenty-payment life insurance policy. Another application, which is 
somewhat confusing, was made by the insured to the Security Mutual Company 
nine days later, or on the 24th day of May, 1923. As to that application, the 
deceased noted thereon as follows: “27. A. When were you last examined for life 
insurance? May—1923. B. Give name of Company. Mutual Life—rejected.” In 
passing, it will be observed that this admitted rejection does not concern itself with 
the alleged rejection by the Mutual Company on the earlier application of June, 
1922, but with his application to that company in May, 1923, determination upon 
which was still pending at the time of his application to Security Mutual Com- 
pany, and, as aforesaid, instead of rejecting him, the Mutual Company did accept 
his application and issue a policy on the 29th day of May, 1923. The Security 
Mutual Company, however, did reject the application or applications made to it, 
but there is no proof that the deceased was ever advised of that rejection. On 
the contrary, its agent at the time testified positively that he did not inform Solez 
of the rejection and later modified this testimony by saying that he did not remem- 
ber whether he had told him or not 

[1] Although respondent argues that the disposition of the deceased’s applica- 
tion to the Mutual Company in June, 1922, was a rejection of which he had knowl- 
edge, and that his warranty to the contrary in the application under consideration 
was false, in the light of the subsequent relationship between the insured and the 
Mutual Company there was presented an issue of fact as to the conclusiveness 
of that disposition as a rejection. In view of the acceptance of the insured’s 
application by the same company within a year thereafter and the issuance of a 
policy, modified in form, it is true, but for a larger amount, there is substantial 
ground upon which a jury could find that the original application had been post- 
poned, and eventuated in the issuance of the later policy. Another issue of fact 
which might well be resolved in favor of plaintiff is that, even though the earlier 
disposition did amount to a rejection as a matter of law, the insured was led to 
believe that it was only a postponement, or at least had been revoked by the subse- 
quent favorable action, and hence that he was not guilty of a willful misstatement 
in warranting to the contrary. ¥ : : ; ; 

[2] The element of scienter, or guilty knowledge, is of prime importance in 
considering the effect of the undoubted rejection by the Security Mutual Com- 
pany. The jury could find on the proof that this rejection was never communicated 
to the insured. While it may be argued that the fact that Solez did not receive 
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a policy from that company operated to bring home to him the realization that 
he had been rejected, that feature belongs to the realm of fact and does not involve 
the question of law which we must determine. 
[3, 4] That question is whether or not it was incumbent upon the insurer, 
as a company admittedly authorized to carry on its business upon the co-operative 
or assessment plan under article 6 of the Insurance Law (section 200 et seq.), 
to prove knowledge of the rejections in question on the part of the insured so as 
to establish that he had willfully and fraudulently falsified. In the absence of 
statutory regulation, respondent’s contention that the answer constituted a warranty 
and that its falsity was the only issue for the jury, even though innocently made, 
would of necessity be sustained. Over the signature of the deceased is the state- 
ment, “I do hereby warrant each of the foregoing answers to be true,” and that 
vas his warranty as to the absence of any previous rejections. Under such cir- 
umstances, Baumann v. Preferred Accident Ins. Co. of New York, 225 N. Y. 
480, 122 N. E. 628, would be conclusive. There, as here, the applicant for a policy 
accident insurance warranted that no application of his for accident, health, 
r life insurance had ever been declined. That was not true. For reasons which 
are not material here, it was decided that sections 58 and 107 of the Insurance Law 
ere inapplicable. It was there held that the falsity of the warranty was fatal to 
the plaintiff's cause of action. 

In the case at bar, however, the provisions of section 210 of the Insurance 
Law are applicable, and that section, in so far as material, reads: “§ 210. Payment 

maxtmum amount of policy; agreements for benefits; notice of assessment. 
Every policy or certificate hereafter issued by any corporation doing business under 
this article, and promising a payment to be made upon a contingency of death, 
sickness or accident, shall specify the sum of money which it promises to pay upon 
eacli contingency insured against, and the number of days after receipt of proof 
of the happening of such contingency on which such payment shall be made. Upon 
the occurrence of such contingency, unless the contract shall have been avoided by 
fraud, or by breach of its conditions, the corporation shall be obligated to the bene- 
ficiary for such payment at the time and to the maximum amount specified in the 
policy or certificate. * * * ” 

Concededly, there was no breach of the condition of the policy. The sole 
ground for the avoidance of the contract, therefore, is that of “fraud,” and the 
question is whether or not, included therein as an essential element, guilty knowl- 
lee on the part of the insured must be shown. 

In construing this section, the distinction between the character of the respond- 
ent as a casualty company, governed by the provisions of article 6 of the Insurance 
Law (section 200 et seq.), and stock or mutual corporations conducting a casualty 
nsurance business, under the provisions of article 2 of the Insurance Law (section 
70 et seq.), as Well as between life insurance companies, must be observed. Avoid- 
ance of policies issued by such companies is measured by differing standards under 
the Insurance Law. 

Section 58 of the Insurance Law, applying only to life insurance companies, 
provides that every policy shall contain the entire contract between the parties, 
‘and all statements purporting to be made by the insured shall in the absence of 
fraud be deemed representations and not warranties.” Materiality is the test of 
the efficacy of a misrepresentation to avoid a policy under this section, and the 
trend of authority seems to be that such statements are material except as to mani- 
festly inconsequential matters. Travelers’ Ins. Co. v. Pomerantz, 246 N. Y. 63, 
158 N. E. 21; Minsker v. John Hancock Mutual Life Ins. Co., 254 N. Y. 333, 173 

E. 4, 81 A. L. R. 829; Anderson v. Attna Life Ins. Co., 265 N. Y. 376, 193 

N. E. 181. 
Section 107 of the Insurance Law deals with life, health, and casualty insurance 
‘orporations organized under article 2 of. the chapter, or, in certain circumstances, 
foreign corporations; and sub-division F thereof provides that: “The falsity of 
any statement in the application for any policy covered by this section shall not bar 
the right to recovery thereunder unless such false statement was made with actual 
intent to deceive or unless it materially affected either the acceptance of the risk 
or the hazard assumed by the insurer.” 

Unlike the exaction required of life insurance companies, the application in 
question was not attached to the policy. Other safeguards on behalf of the insured 
are also provided with respect to policies issued under article 2 of the Insurance 
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Law (section 70 et seq.). Such insurers must conform to the standard provisions 
required by sections 101 and 107 of the Insurance Law, and as to life insurance 
the policy is incontestable, save for nonpayment of premium, after two years’ 
duration. The superintendent of insurance, on the other hand, is the arbiter of 
the form of policy issued by co-operative companies. Thus, in mode and degree, 
liability of these classes of insurers differs. The Legislature has seen fit to require 
a co-operative company to pay the policy issued to its members unless fraud or 
breach of condition obtains. 

If this were a case of first impression, the inclination would be to hold that 
in testing a breach of warranty by the defense of fraud, the Legislature did not 
intend to include therein the element of scienter, in accordance with the general 
principal enunciated in American Surety Co. of New York yv. Patriotic Assurance 
Co., 242 N. Y. 54, 64, 150 N. E. 599, 602, viz.: “In the former case [where fraud 
is invoked as a basis for recovery of damages] it is true as stated by the justice 
that the plaintiff must establish that the alleged misrepresentations were not only 
false but were known to be so by those making them and that they were made 
for purposes of deceit. (Reno v. Bull, 226 N. Y. 546 [124 N. E. 144.]) That, 
however, is not the rule in the second class of cases referred to. The defense 
there set up is in its nature an equitable one and a party who is defending is entitled 
to succeed under the same rule that would be applicable if he were seeking as 
plaintiff to procure a rescission of a contract by reason of false representations 
In either case all that is necessary to be shown is that the contract being invoked 
against him was induced by representations which were false and material and 
upon which reliance was placed in executing the contract. We know of no differ- 
ence between actions on fire insurance policies and life insurance policies in this 
respect.” 

In Kwiatkowski v. Brotherhood of American Yoemen, 243 N. Y. 394, 396, 153 
N. E. 847, the Court of Appeals refused to uphold an explanation that the insured 
did not understand the nature of his statement in an application for life insurance. 
That case, however, did not arise under article 6 of the Insurance Law (section 
200 et seq.), and there was annexed to the certificate of insurance at the time of 
its delivery, and forming a part thereof, a photostatic copy of the application, and 
the court pointed out (243 N. Y. 396, 153 N. E. 847) that, “The applicant was not 
deterred by any act of the defendant from learning its contents.” 

Rakov v. Bankers’ Life Insurance Co. of City of New York, 164 App. Div. 
645, 649, 150 N. Y. S. 55, 58, seems to hold that the word “fraud,” as used in 
section 58 of the Insurance Law, does not necessitate a showing of intent to 
deceive. There, too, the statement in the application as to prior rejections was 
untrue. In a concurring opinion, Smith, P. J., held as to section 58, Insurance 
Law: “I do not understand that the Legislature thereby intended to prescribe that 
a contract made upon misrepresentation of a material fact should still be a valid 
contract, unless such misrepresentations were fraudulently made. The rule ot 
law that a contract made upon a misrepresentation of a material fact, although 
innocently made, is not enforceable, rests upon such sound equity that the Legis- 
lature will not be presumed to have intended to have abolished the same unless 
language were used unmistakably indicating such an intent. It seems clear to me 
that the object intended to be accomplished by this legislation was to protect the 
policyholder from the rule of law that had theretofore been held that a warranty 
of an immaterial fact, if untrue, voided the policy.” 

A new trial was there granted upon other grounds; but, on the reappearance 
of the case, an affirmance of a dismissal of the complaint on a directed verdict 
was made on the previous opinion of Smith, P. J. (176 App. Div. 918, 162 N. Y. S. 
239), and that, in turn, was affirmed without opinion (225 N. Y. 721, 122 N. E. 
388). Inasmuch, however, as Judge Smith’s opinion showed that he considered 
the misrepresentation to be material, the Court of Appeals may have felt that there 
was no need to distinguish between warranty and misrepresentation as to the ele- 
ment of fraud. But this it did in Eastern Dist. Piece Dye Works v. Travelers’ 
Ins. Co., 234 N. Y. 441, 449, 450, 138 N. E. 401, 403, 26 A. L. R. 1505, where His- 
cock, Ch. J., writing for a unanimous court, considers the distinction in proof 
between a showing of fraud in the making of a warranty and of misrepresentation, 
under section 58 of the Insurance Law, viz.: “The result of this provision [Sec. 58, 
Insurance Law] is that in order to produce a warranty in an application for insur- 
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ance whereof a breach would necessarily and ipso facto avoid the policy, the state- 
ment claimed to constitute or have the effect of a warranty must be characterized 
by and include the element of fraud, and which ordinarily would be established by 
proof that the person making it knew that the statement was false, and wherefroim 
could be inferred an intent to deceive and cheat. A misstatement, even though 
stated in the form of a warranty, if made in good faith and without this element 
of fraud passed into the same class as an ordinary representation and became a 
defense to the policy only if it was material. On the other hand, the effect of a 
misrepresentation was left unchanged by the statute. If material it constituted a 
defense although made innocently and without any feature of fraud; it was suffi- 
cient that it was material as an inducement for the issue of the policy, and was 
untrue.” In thus distinguishing the word “fraud” from misrepresentation, as used 
in the Insurance Law, the Court of Appeals has squarely held that it ordinarily 
includes, as an element, guilty knowledge of the falsity of the statement at the 
time it was made. There is nothing in section 210 of the Insurance Law from 
which it can be said that the Legislature did not intend that the word “fraud” 
therein be given its ordinary acceptation. To establish its defense of fraud, there- 
fore, it was necessary for the respondent to assume the burden of showing such 
guilty knowledge, and it cannot be said, on the present record, that that was estab- 
jished as a matter of law. The defense as pleaded contains an appropriate allega- 
tion to the effect that Solez knew the answers so given by him were untrue and 
that he gave them with intent to deceive. 

The issues, in the light of the foregoing views, were not presented to the jury 
with a clarity which would warrant reinstatement of the verdict. The order and 


judgment should be reversed on the law, and a new trial granted, with costs to the 
appellant to abide the event. 


KINGSTON v. METROPOLITAN CASUALTY INS. CO. OF NEW YORK. 
Superior Court of Pennsylvania. April 15, 1935. 
178 Atlantic Reporter 151. 
1. INSURANCE. 


Statements in application for accident policy relating to applicant’s occu- 
pation, income, and health held “warranties,” in view of applicant’s agreement 
that right of recovery should be barred if his statements, material either to 
acceptance of risk or to hazard assumed were false. 

(For other cases, see Insurance, Dec. Dig. § 264[1].) 

2. INSURANCE. ; Gans 

Burden was on accident insurer to prove that statements in application for 
policy relating to applicant’s occupation, income, and health were false, unless 
such falsity appeared from plaintiff’s own testimony. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

3. INSURANCE. 4 : 

Statement by applicant for accident insurance that his business was farming 
and keeping of boarding house weld not to have invalidated policy where they 
were the principal occupations of applicant, who also acted as a guide in winter, 
and at times worked on public highway. 

(For other cases, see Insurance, Dec. Dig. § 296.) 

4. INSURANCE. 

In action on accident policy, whether statement in application concerning 
applicant’s income was correct held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

5. INSURANCE. 

In action on accident policy, whether statement concerning applicant’s health 
was correct held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

6. INSURANCE. 
_In action on accident policy, verdict for $1,000 Weld not excessive for dis- 
ability following accidental injury in sacroiliac region. 

(For other cases, see Insurance, Dec. Dig. § 666.) 
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Appeal No. 2, February term, 1936, from judgment of Court of Common 
Pleas, Lackawanna County, No. 293, September term, 1934; Will Leach, Judge. 
Assumpsit by Thomas M. Kingston against Metropolitan Casualty Insurance 
Company of New York to recover under an accident insurance policy for injuries 
sustained. Verdict and judgment for plaintiff for $1,000, and defendant appeals. 

Affirmed. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 

Frank M. Walsh, of Scranton, for appellant. 

Geo. W. Ellis, of Scranton, for appellee. 

3ALDRIGE, Judge. 

In this action of assumpsit to recover under an accident insurance policy 
for injuries sustained, the plaintiff obtained a verdict in the sum of $1,000. 
Motions for judgment n. o. v. and a new trial were dismissed, and this appeal 
followed. 

The plaintiff is a farmer in Pike county and keeps a hunters’ lodge, known 
as “The White Oak.” On September 17, 1933, upon the solicitation of a represen- 
tative of the defendant company, the plaintiff made application for, and on the 
same day received, an insurance policy, which provided for the payment of sick 
and accident benefits. 

Among the questions and answers in the application for insurance appears 
the following: 

“4. What are your occupations? (Name them all) Farmer not working for 
hire. Classed by the,company as? E. 

“6. Employer? Self. Your wages or income? $200 per mo. 


“7. What is your employer’s business? Farm & Boarding House. Business 
Address? Lord’s Valley, Pa. 


“14. Have you been disabled by either accident or illness, or received 
medical or surgical attention during the last five years? Yes. If so, when, for 
what and duration? In Aug. 1933 for fracture 2 ribs lasting 2 weeks fully 
recovered no recurrence. 


“15. Do you understand and agree that the right to recovery under any policy 
which may be issued upon the basis of this application shall be barred in the 
event that any of the foregoing statements, material either to the acceptance of 
the risk, or to the hazard assumed by the Company, is false, or in the event that 
any one of the foregoing statements is false and made with intent to deceive, 
or that the insurance hereby applied for will not be in force until the delivery 
cf the policy to you while you are in good health and free from all injury and 
that the Company is not bound by any knowledge of or statements made by or 
to any agent unless written hereon, and that you will pay Annual premium of 
$61.10 Dollars in advance, without notice? Answer Yes.” 


[1] While the statements in the application are not expressly termed “war- 
ranties,” we must give them that effect, in view of the insured’s agreeing that his 
tight of recovery shall be barred if his statements, material either to the accep- 
tance of the risk, or to the hazard assumed, are false. The plaintiff is therefore 
concluded by his answers as they appear in the application. Skruch v. Metro- 
politan Life Ins. Co., 284 Pa. 299, 131 A. 186. The importance of ascertaining 
the correctness of the insured’s answers is seen at once. 


On September 30, 1933, the plaintiff, while digging potatoes on his farm, 
tripped on some briars and weeds, fell backwards, and struck his lower spine on 
a rock, injuring the sacroiliac region of his body. 

[2] The defense interposed is that the plaintiff's answers in the writen 
application for insurance were false and material to the risk, as he was not a 
“farmer not working for hire,” but was employed, part of the time at least, at 
the rate of 40 cents an hour, on the public highway; that he was not making $20 
per month; and further that he was not in sound physical health, as he w as receiv 
ing compensation for an injury he sustained the early part of August, 1933. This 
was an affirmative defense, and the burden was on the defendant to properly sup- 
port its assertions (Kuhns v. New York Life Ins. Co., 297 Pa. 418, 147 A. 76), 
unless it indisputably appears in the plaintiff's own testimony, as in Koppleman 
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y. Commercial Cas. Ins. Co., 302 Pa. 106, 153 A. 121, that the statements in his 
application, manifestly material to the risk, were absolutely false. 

[3] The plaintiff testified that his principal business was farming, but in the 
winter he had hunters as boarders, and did some guiding. The evidence would 
fairly support the conclusion that the insured’s regular occupation was that of 
a farmer and a boarding house keeper. His guiding and the eight days he 
worked on a state road were but incidental to his real occupation. It is not at 
all uncommon for a farmer to work for a short period on a public road. By so 
doing he does not change his chief occupation; he continues to be known and 
described as a farmer, and, in fact, that is what he is, if farming is his principal 
work and real source of livelihood. It will be noted that the plaintiff’s injury, 
for which he seeks to recover, was not connected with or in any way related to 
the one he sustained in August; nor is the case complicated by the injury having 
been received in the course of outside employment. It happened when he was 
following his ordinary work on the farm. It is true that if it would have been 
proper to designate the insured as a worker on the road, and if his service was 
limited to 40 cents an hour, he would have been classified as an “F” risk, and 
entitled to compensation at $80 per month, instead of an “E” risk, which carries 
with it compensation of $100 a month. But we think it cannot be said that the 
insured’s designating himself as a farmer not working for hire, and as a boarding 
house keeper was indisputably false and so material to the risk that the court 
below should have held that the plaintiff was guilty of fraud and had violated 
the terms of the policy. It is true when the plaintiff was asked about his earning 
$200 a month, he answered: “I don’t know where I would get it out there in the 
sticks.” But he also testified that he earned about $2,000 a year, exclusive of 
$12 a day he received when he drove his truck. 

[4] In our view, this evidence was sufficient for a jury to conclude that 
plaintiff’s total income and wages amounted to the sum he set forth in his appli- 
cation. It follows that his answer to that question was not conclusively incorrect. 


[5] Nor do we think that his statement that he was in sound physical health 
was shown to be irrefutably false. On the 8th day of August, 1933, while 
working on a state highway plaintiff was injured and was paid compensation by 
the State Workmen’s Insurance Board, under an agreement, dated August 31, 
1933, wherein it was stipulated that compensation would be paid him up to and 
including September 25th of that year. The defendant offered a receipt, signed 
by plaintiff, bearing date of September 2, 1933, acknowledging payment of com- 
pensation of $83.04, in full for all injuries sustained. It does not necessarily 
icllow that plaintiff was not in sound physical health when the policy was issued 
on the 17th of September. He frankly stated in his application that he had met 
with an accident, and correctly gave the result and extent of his injuries. He 
testified that on the lst of September, Dr. Voight informed him that he had 
recovered and was able to resume work. We think this was sufficient evidence 
to justify the jury in believing that he was in sound physical health when he 
applied for insurance. 

After a careful consideration of all the evidence, we are of the opinion that 
it could not be held that plainntiff’s statements were so absolutely and manifestly 
false that no doubtful issues of fact were raised for the jury’s consideration. 


[6] The appellant asserts further that the verdict was excessive and against 
the weight of the evidence. Under the terms of the policy, if the insured sus- 
tained bodily injuries resulting in disability, solely through violent and accidental 
means, he was entitled to the monthly accident indemnity of $100 per month. 
The evidence shows that after the injury he immediately consulted Dr. Mackey, 
who found him suffering from a sacroiliac strain due to a direct trauma. This 
physician treated the insured eight or nine times in his office “before February 
or March,” but, owing to the doctor’s absence from his office for a couple of 
months, he did not see this patient again until his return in “April or May,” 
when he pronounced that the insured, who was known to him formerly as a 
tremendously strong and powerful man, was suffering from a chronic sacroiliac 
Strain, which, in his judgment, was incurable. The plaintiff testified that he was 
unable to work and at the time of the trial he was under the care of Dr. Van 
Dyke and Dr. Voight. Practically none of the facts testified to on the part of 
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the plaintiff as to his physical condition or the other salient features of his 
were contradicted by defendant. 

In view of the serious character and extent of the insured’s injury, and the 
proof of his incapacity to work, we cannot say that the verdict was so excessive 
as to justify this court’s interference. 

Judgment of the lower court is affirmed. 


Case 


POTESTIO v. CONTINENTAL CASUALTY CO. No. 
Supreme Court of Washington. April 11, 1935 
43 Pacific Reporter (2d) 956. 
INSURANCE. 

Provision in accident policy excluding indemnity for loss if “injury causing it” 
resulted from intentional act of insured or another held applicable to injury caus- 
ing death, where policy provided indemnity for loss of life, limb, sight, or time. 

(For other cases, see Insurance, Dec. Dig. § 464.) 

Department 1. 

Appeal from Superior Court, Spokane County. Joseph B. Lindsley, Judge 

Action by Lina Potestio against the Continental Casualty Company. Judgment 
for plaintiff, and defendant appeals. 

Reversed, and cause remanded, with direction. 

Edge & Wilson and M. E. Jesseph, all of Spokane, for appellant. 

Vincent Donahue, of Spokane, for respondent. 

Mitiarp, Chief Justice. 

Peter Malito and Charles Potestio disliked each other. That mutual aversion 
culminated September 10, 1932, in the instant death of Malito as the result of a 
bullet wound inflicted by Potestio. Under the terms of an insurance policy issued 
June 5, 1932, by the Continental Casualty Company to Malito, the insurer was obli- 
gated to indemnify the insured, or his beneficiaries, for loss of life, limb, limbs, 
sight, or time caused by accidental injury, and for the loss of time caused by sick- 
ness. One of the provisions of the insurance contract excluded indemnity for any 
loss, “if the injury causing it results from the intentional act of the insured or of 
any other person excepting, however, assaults committed upon the insured for the 
sole purpose of burglary or robbery and also excepting assaults incurred by the 
insured while engaged in the proper performance of the duties of his occupation 
and provoked solely thereby.” 

An action was brought on behalf of the two minor children of Malito to 
recover on the above-described insurance policy the principal sum payable for loss 
of life of the insured. Its demurrer was overruled, whereupon the defendant ans- 
wered and pleaded as an affirmative defense that Malito’s death resulted from the 
intentional act of his assailant, indemnity for which is specifically excluded by a 
provision of the insurance contract. The parties stipulated: “* * * that the shoot- 
ing and killing of the insured was the intentional act of one Charles Potestio and 
not for the sole purpose of burglary or robbery nor incurred by insured while en- 
gaged in the proper performance of the duties of his occupation and provoked 
solely thereby.” 

The cause was tried to the court, which found in favor of the beneficiaries. In 
effect, the court found and concluded that the beneficiaries were entitled to the 
principal sum of $2,250 payable under the provision for indemnity for loss of life 
resulting from accidental injury. Judgment was entered accordingly. The defend- 
ant appealed. 

Counsel for the respondent insists that the exemption clause in the policy 1s 
not available as a defense in the case at bar in view of the failure of the insurer 
to insert in part 3 of the exemption clause either the word “death” or the words 
“fatal injury,” instead of just the word “injury.” It is argued that the word 
“death” does not occur in the exemption clause of the policy, and that the exemp- 
tion clause refers only to an injury to the insured and aaa not limit the insurer’s 
liability to the beneficiaries named in the policy for the accidental death of the 
insured. ; 

At the top of the first page of the policy appears the following: “This policy 
provides indemnity for loss of life, limb, limbs, sight or time caused by accidental 
injury and for loss of time caused by sickness—all to the extent herein “provided.” 

The policy further provides: “The insurance given by this policy is against loss 
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of life (suicide or self-destruction while either sane or insane not included), limb, 
limbs, sight or time resulting from a personal bodily injury which effected solely 
and independently of all other causes by the happening of an external, violent and 
purely accidental event, and against loss of time resulting solely from bodily sick- 
ness which is contracted and begins not less than fifteen days after the date of this 
policy, all in the manner and to the extent hereinafter provided. The words ‘injury’ 
and ‘sickness’ wherever hereinafter used mean respectively injury or sickness such 
as is here described.” 

Following that provision is one for the payment of specific indemnity if within 
one hundred and twenty days from the date of the accident death results to the 
insured solely from such injury. There is another provision for indemnity in the 
case of the loss of limb, limbs, sight, or time caused by accidental injury. The 
specific indemnity in case of accidental death is for loss of life, and the indemnity 
provision for loss of limb, limbs, sight, or time specifically states as to each that 
payment is for Joss. The exemption clause specifically exempts the insurer from 
liability for any Joss. That exemption provision reads as follows: 

“This policy does not cover any loss * * * 

“(3) if the injury causing it results from the intentional act of the insured 
or of any other person excepting, however, assaults committed upon the insured 
for the sole purpose of burglary or robbery and also excepting assaults incurred 
by the insured while engaged in the proper performance of the duties of his occu- 
pation and provoked solely thereby; * * *” 

It is admitted that insured was intentionally shot and instantly killed by another 
and that the assault was not committed for the sole purpose of burglary, nor was 
the injury incurred by the insured while engaged in the proper performance of the 
duties of his occupation. 

The contract before us is not ambiguous. The language in the exemption clause 
is sufficiently specific to leave no doubt that it applies to all of the losses mentioned 
on page 1 of the policy, where provision is made for indemnity for loss of life, loss 
of eyes, loss of hands, loss of feet, etc. The policy specifically provides that it 
does not cover any “loss” which results from the intentional act of the insured, etc. 
The word “loss” covers death as well as the Joss of limb or loss of time. That 
portion of the exemption clause reading “if the injury causing it” refers to the 
loss caused by the injury. 

Obviously the question involved in the case at bar and in the cases cited in sup- 
port of the position of the respondent depends on the context in which the word 
“injury” is used. 

The exemption clause provides that the policy does not cover any loss if the 
injury causing if results from the intentional act, etc. That is, the policy does not 
cover any Joss if the injury causing the Joss results from the intentional act, etc. 
The purpose was clearly stated in the exemption clause to exclude from the bene- 
fits of the policy an injury or death intentionally inflicted by another. Clearly the 
word “it” relates to any loss resulting from the injury. No other construction is 
permissible. 

The same question raised by this appeal was presented in Continental Casualty 
Co. v. Klinge, 82 Ind. App. 277, 144 N. E. 246, 247. The policy there involved con- 
tained the same exemption clause as is in the policy in the case at bar. The insured 
in the case cited died as the result of a bullet wound intentionally inflicted upon 
him by a peace officer. The beneficiary of the insured recovered a judgment in the 
trial court which on appeal was reversed. Respecting the exemption clause pleaded 
by the insurance company in bar of the action, the court said: “The parties had the 
right to make the insurance contract sued on, including the intentional act clause. 
The contract is not ambiguous. Its terms, as to the clause under consideration, are 
definite and certain. An insurance policy, like any other contract, when free from 
ambiguity, is to be enforced according to its terms. It follows that the court erred 
in directing the verdict for appellee.” : 

Business Men’s Indemnity Association v. Washburn, 94 Ind. App. 395, 157 N. 
E. 104, 105, 158 N. E. 492, involved a policy covering accidental injuries, death, and 
disability, which policy contained a clause exempting liability as to injuries inten- 
tionally inflicted by insured or any other person. The court held that the benefi- 
ciary under the policy was entitled to recover for the death of the insured resulting 
from a bullet wound inflicted by another, since the exemption clause dealt with 
injuries only and it could not be said that exemption from death was intended 
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thereby. The language of the policy in that case is quite different from the one 
before us. It specifically provided that the policy did not cover any injury sus- 
tained by the insured, etc., while in the case at bar the policy provides that it does 
not cover any “loss” which results from the intentional acts of the insured, etc. 
In the case cited, attention was called to Continental Casualty Co. v. Klinge, 82 
Ind. App. 277, 144 N. E. 246. The court said: “Appellant cites and relies on Con- 
tinental Casualty Co. v. Klinge [1924] 82 Ind. App. 277, 144 N. E. 246. The policy 
involved in that case specifically provided that it did not cover any ‘loss’ which 
resulted from the intentional act of the insured or of any other person, excepting 
assaults committed upon the insured for the sole purpose of burglary or robbery, 
and it was there held that ‘loss’ covered death. As heretofore stated, the policy 
in the instant case insured against ‘injury and death,’ while the excluding or exempt- 
ing clause included injury alone, leaving death unaffected by the exempting clause 
of the policy.” 

In Fernando y. Continental Casualty Co., 169 Minn. 53, 210 N. W. 634, an action 
by the beneficiary to recover on an accident policy issued to the insured who was 
killed by a shot from a revolver, the court held that, as the death of the insured 
was the result of an intentional act, no recovery could be had by the beneficiary, 
in view of the provision of the policy that: “The policy does not cover any loss 
if the injury causing it results from the intentional act of the insured or of any 
other person.” 

In Continental Casualty Co. v. Morris, 46 Tex. Civ. App. 394, 102 S. W. 773, 
it was held that the word “injury” included fatal as well as nonfatal injuries, where 
the third part of the policy provided that, in any of the losses specified in parts 1 
and 2 where the accidental injury resulted from the intentional act of the insured 
or any other person, the insurer’s liability should be limited to a certain percentage; 
“loss of life” being one of the losses specified in part one of the policy. 

In Interstate Business Men’s Accident Association vy. Dunn, 178 Ky. 193, 198 
S. W. 727, 729, 6 A. L. R. 1333, the exemption clause of the insurance policy there 
involved provided that the insurance “shall not extend to or cover any loss due to 
* * * the act of any person done to injure the insured.” There, as in American 
Accident Co. v. Carson, 99 Ky. 441, 36 S. W. 169, 34 L. R. A. 301, 59 Am. St. Rep. 
473, both cases frcm the Court of Appeals of Kentucky, the court held that the 
insurer was liable because of its failure to insert in the exemption clause the word 
“death” or the words “fatal injury.” The extreme position taken by that court is 
not in harmony with what we consider the better weight of authority. 

The language in the exemption clause in the policy in the case at bar is unam- 
biguous. It is sufficiently definite and specific to leave no doubt that it applies to 
all the losses mentioned in part 1 of the policy, and when read in connection with 
the language in part 1 of the policy, as it must be, it is equivalent to a provision 
that, where the injury is intentionally inflicted by the insured or any other person 
excepting, however, assaults committed upon the insured for the sole purpose of 
burglary or robbery and also excepting assaults incurred by the insured while 
engaged in the proper performance of the duties of his occupation and results in 
the loss of life of the insured, the beneficiaries cannot recover. 

The judgment is reversed, and the cause remanded, with direction to dismiss 
the action. 

Beals, Tolman, Main, and Geraghty, JJ., concur. 
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MERRILL v. WESTCHESTER FIRE INS. CO. OF NEW YORK et al. No. 7283. 
Circuit Court of Appeals, Fifth Circuit. Feb. 22, 1935. 
73 Federal Reporter (2d) 764. 
1. INSURANCE. 


Insurer, before assigning fire policy to purchaser of insured premises, held 
under no obligation to inquire as to tenant’s observance of provisions concerning 
storage of gasoline, and only actual knowledge of subsequent violation thereof 
could estop insurer from relying on such violation as avoiding policy. 

(For other cases, see Insurance, Dec. Dig. § 393.) 

2. INSURANCE. 

Insured, although unaware of tenant’s violation of fire policy regulating 
storage of gasoline, could not recover thereon where gasoline contributed to fire. 

(For other cases, see Insurance, Dec. Dig. § 326[3].) 

Appeal from the District Court of the United States for the Southern District 
of Texas; Thomas M. Kennerly, Judge. 

Action by Sam R. Merrill against the Westchester Fire Insurance Company 
of New York and others. From a judgment on a directed verdict for defendants, 
plaintiff appeals. 

Affirmed. 

Sam R. Merrill, of Houston, Tex., for appellant. 

Will C. Thompson and Robert Lee Guthrie, both of Dallas, Tex., for appellees. 

Before Foster, Sibley, and Hutcheson, Circuit Judges. 

Foster, Circuit Judge. 

This is an appeal from a judgment entered on a verdict directed for appellee, 
defendant below, in a suit to recover on a policy of fire insurance. Error is 
assigned thereto. 

The case was submitted on a stipulation as to the facts. From that it 
appears appellee had issued a fire policy to the then owners covering a one-story 
brick building in Houston, Tex., up to the amount of $4,000, running for three 
years, from September 25, 1926. The property was sold and conveyed to appellant 
on July 23, 1929. The same day, in response to a request over the telephone 
from his agent, the insurer’s agent agreed to assign and transfer the policy to 
appellant. The policy was so indorsed and mailed to him the next day. On 
that date, July 24, 1929, the property was totally destroyed by fire. The policy 
contained a provision voiding it if gasoline in a quantity exceeding 25 pounds 
in weight, about 200 gallons, was stored in the building. The Etheridge Process 
Corporation had been a tenant in the building for a number of years and con- 
tinued as a tenant of appellant. The building was in use as a plant for the 
manufacture of paint, in the making of which gasoline was used. At the time of 
the fire 16 drums of gasoline, each containing 55 gallons, more than four times 
the quantity permitted, were stored in the building, which gasoline contributed 
to the fire. The storage of large quantities of gasoline in the building was open 
and notorious and could have been easily discovered by inspection. Neither 
appellant nor appellee had made inquiry and neither had actual knowledge of 
the storage of an excess quantity of gasoline in the building. 

[1, 2] It may be conceded, as contended by appellant, that the assignment 
of the policy was equivalent to the issuance of a new policy, and appellee was 
estopped to set up any violations occurring before that time, but that is imma- 
terial. The insurer was under no obligation to make inquiry before assigning 
the policy and only actual knowledge of a violation of the provision of the policy, 
cecurring thereafter, could work an estoppel. On the other hand, the insured 
was chargeable with any violation of the gasoline provision by his tenant, whether 
he actually know of it or not. As the violation continued after the policy was 
assigned and was material to the risk, appellant was not entitled to recover. 
Gunther vy. Liverpool & London & Globe Ins. Co., 134 U. S. 110, 10 S. Ct. 448, 
33 L. Ed. 857; Kelly v. Worcester Mut. Fire Ins. Co., 97 Mass. 284 ; Ellis v. State 
Insurance Co., 68 Iowa, 578, 27 N. W. 762, 56 Am. Rep. 865; tna Ins. Co. v. 


Holcomb, 89 Tex. 404, 34 S. W. 915; Miller v. Am. Eagle F. Ins. Co., 253 N. Y. 
64,170 N. E. 495. 
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The record presents no reversible error. 
Affirmed. 


DAVIES v. HARTFORD FIRE INS. CO. No. 10094. 
Circuit Court of Appeals, Eighth Circuit. Feb. 14, 1935. 
75 Federal Reporter (2d) 442. 
2. INSURANCE. 


Terms of fire policy of doubtful meaning will be construed most favorably to 
insured, but this rule of construction furnishes no warrant for avoiding hard con- 
sequences by importing into contract ambiguity which otherwise would not exist 
or under guise of construction by forcing from plain words unusual and unnatural 
meanings. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Insurance contracts, like other contracts, must be construed according to terms 
which parties have used, to be taken and understood, in absence of ambiguity, in 
their plain, ordinary, and popular sense. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

4. INSURANCE. 

Rider attached to fire policy covering explosions, but limited to losses caused 
by explosions resulting from hazards inherent in occupancy of premises as dwelling, 
held not to cover explosion resulting from deliberate attempt of some person to 
destroy insured premises, which arose from “moral hazard,’ which is hazard 
inhering, not in buildings or character of occupancy, but in character of persons 
entering or occupying them. 

(For other cases, see Insurance, Dec. Dig. § 422.) 


Appeal from the District Court of the United States for the District of 
South Dakota; A. Lee Wyman, Judge. 


Action by Hilda Davies against the Hartford Fire Insurance Company. Judg- 
ment for defendant, and plaintiff appeals. 


Affirmed. 


_ McCutchen, of Belle Fourche, S. D., for appellant. 

C. G. Myers and C. F. Snerly, both of Chicago, Ill., and A. R. Denu, George 
Philig, a Boyd Leedom, all of "Rapid City, S. D., for appellee. 

Before Gardner, Sanborn, and Van Valkenburgh, Circuit Judges. 

SANBORN, Circuit Judge. 

This appeal is from a judgment of dismissal entered upon an order sustaining 
a general demurrer to a complaint in an action at law upon a policy of fire insur- 
ance issued by the defendant (appellee) to the plaintiff (appellant). The question : 
presented is whether the court erred in sustaining the demurrer. 

[1] The facts alleged in the complaint, which are to be taken as true for the 
purpose of determining this question, are in substance as follows: The policy was 
dated December 1, 1931, and was to run for three years. It insured a dwelling 
house and contents, located at Belle Fourche, S. D., against loss by fire. The policy 
had attached to it a rider which provided: 

“In the interest of the insured, the condition of this policy excluding loss or 
damage from explosion is hereby modified and in consideration of the rate at 
which this policy is written, this company shall be liable for any direct loss or 
damage to the property insured hereunder caused by explosion occurring in the 
structure (or structures) insured hereunder or containing the property insured 
hereunder; provided further that in each and every instance the explosion results 
from the hazards inherent in the occupancy as described herein and not otherwise 
and except as hereinafter provided. The liability of this company for any or all of 
the hazards insured hereunder shall not exceed the amount of this policy nor the 
interest of the insured in the property and shall be subject in all other respects 
to the terms and conditions of this policy. oo 

“This company shall not be liable for loss or eli occasioned by or inci- 
dent to the explosion of internal combustion engines, caused by internal pressure, 
unless fire ensues and then for loss or damage by fire only.” 

On January 21, 1933, while the policy was in force, at about 4 o’clock in the 
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morning, some person or persons unknown entered the house, disconnected a pipe 
carrying natural gas to the furnace in the basement of the house, moved the pipe 
so that it would discharge gas into a room in the basement, put a sack in the 
chimney to prevent the escape of gas from the basement, placed combustible 
material near to and above the escaping gas for the purpose and with the inten- 
tion of igniting the gas and burning the building. The gas was ignited and caused 
an explosion, which, demolished the house and its contents, but caused no fire. The 
explosion was purposely and maliciously caused by a person or persons unknown 
to the insured, intending to destroy the house and its contents. The acts of the 
person or persons unknown were committed without the knowledge, procurement 
or consent of the insured. Proofs of loss were duly furnished, but the defendant 
company denied liability. 

[2] The plaintiff argues that, under a liberal interpretation of the language of 
the rider in favor of the insured, she would be entitled to recover the loss and 
damage caused by the explosion. 

“It is true that where the terms of a policy are of doubtful meaning, that con- 
struction most favorable to the insured will be adopted. Mutual Life Ins. Co. v. 
Hurni Packing Co., 263 U. S. 167, 174, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 
102; Stipcich v. Insurance Co., 277 U. S. 311, 322, 48 S. Ct. 512, 72 L. Ed. 895. 
This canon of construction is both reasonable and just, since the words of the 
policy are chosen by the insurance company; but it furnishes no warrant for avoid- 
ing hard consequences by importing into a contract an ambiguity which otherwise 
would not exist, or, under the guise of construction, by forcing from plain words 
unusual and unnatural meanings. 

[3] “Contracts of insurance, like other contracts, must be construed according 
to the terms which the parties have used, to be taken and understood, in the 
absence of ambiguity, in their plain, ordinary, and popular sense.” Bergholm v. 
Peoria Life Ins. Co., 284 U. S. 489, 492, 52 S. Ct. 230, 231, 76 L. Ed. 416. See, 
also, Inter-Southern Life Ins. Co. v. Zerrell (C. C. A. 8) 58 F.(2d) 135, 137. 

[4] The language of the rider is sufficiently plain and understandable. The 
explosion coverage was limited to losses caused by explosions resulting from 
hazards inherent in the occupancy of the premises as a dwelling house, and even 
for a loss resulting from such an explosion the insurer was not to be liable if the 
explosion was that of an internal combustion engine caused by internal pressure, 
unless fire ensued, in which case the liability of the insurer was to be measured by 
the fire damage only. 

It is not necessary to determine what kinds of explosions would be covered 
by the rider. The rider was never intended to cover, and clearly does not cover, 
an explosion resulting from a deliberate attempt of some person, either known or 
unknown, to destroy the insured premises. Such an explosion, instead of resulting 
from a hazard inherent in the occupancy of the premises as an ordinary dwelling 
house, is as foreign to such an occupaticy as anything that can well be imagined. 
It would be almost as sensible to say that an explosion of a bomb thrown through 
a window or of a stick of dynamite dropped down the chimney was caused by a 
hazard inherent in the occupancy. That natural gas within a dwelling house is 
deliberately diverted from its intended domestic use, for the purpose of causing 
fire or explosion in order to destroy the property insured, does not relate the 
explosion to the hazards of the occupancy. This explosion was a strange, unusual, 
and unnatural happening, and not within the contemplation of the parties to the 
contract of insurance. It arose from what is usually referred to in insurance 
crcles as a “moral hazard,” a hazard which inheres, not in buildings or in the 
character of their occupancy, but in the character of the persons who use, occupy, 
or enter them. 


_ The court was clearly right in sustaining the demurrer, and the judgment is 
affirmed. 
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NATIONAL UNION FIRE INS. CO. OF PITTSBURGH, PA. v. CALIFORNIA 
COTTON CREDIT CORPORATION. 
GENERAL INS. CO. OF AMERICA v. SAME. No. 7434. 
Circuit Court of Appeals, Ninth Circuit. Feb. 25, 1935. 
As Amended on Denial of Rehearing April 29, 1935. 
76 Federal Reporter (2d) 279. 
1. INSURANCE. 


Mortgagee of crops, which caused record to be kept of buyers’ grades of 
cotton, sufficiently complied with crop policies clause which required insured to 
keep records of grading, notwithstanding failure of mortgagee or growers to 
keep records of sellers’ grading or classing, where policies did not specify by 
whom grading was to be done. 

(For other cases, see Insurance, Dec. Dig. § 335[1].) 

2. INSURANCE. 

Ambiguous policy provision should be construed in favor of insured to avoid 
forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Provisions of applications for cotton crop policies, requiring production 
upon request of records of grading or classing, allowed reasonable time for 
production of records, where no limited time was specified. 

(For other cases, see Insurance, Dec. Dig. § 335[1].) 

4. INSURANCE. 

Evidence sustained finding that compilation for insurer’s inspection of 
records of grading of cotton during month in which insurer requested production 
of records was within reasonable time under cotton crop policies. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

5. INSURANCE. 

Cotton crop insurers which, after demanding production of records of 
grading and classing, failed to call attention to omitted records or to repeated 
request for inspection thereof, or to claim of forfeiture, waived insured’s breach 
of warranty to produce records. 

(For other cases, see Insurance, Dec. Dig. § 338[3].) 

6. INSURANCE. | 

Provisions of insurance application requiring keeping and production of 
records upon insurer’s request are promissory warranties, and substantial com- 
pliance therewith is sufficient. 

(For other cases, see Insurance, Dec. Dig. § 335[1].) 

7. INSURANCE. 

Provision of cotton crop policies requiring that all crops be “warehoused, 
stored, shipped, marketed or sold” at designated postoffice was sufficiently com- 
plied with if cotton was marketed or sold there, irrespective of place of ware- 
housing, storing, or shipping thereof. 

(For other cases, see Insurance, Dec. Dig. § 308.) 

8. INSURANCE. 

Evidence in actions on cotton crop policies sustained findings that cotton 
was marketed or sold through mortgagee’s office in compliance with policy 
provision as to place of warehousing, storing, shipping, marketing, or sale thereoi. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

9. INSURANCE. 

Insurers which extended time for filing proofs of loss and entered into 
negotiations for settlement without objection to delay prior to trial waived 
defense that notice of loss was not given within time limited in policies (Civ. 
Code Cal. § 2636). 

(For other cases, see Insurance Dec. Dig. § 560[1].) 

10. INSURANCE. : y 

Growers’ sale of cotton “on call” held within contemplation of parties to 
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cotton crop policies and not in violation of policy provision requiring growers 

to use due diligence to insure marketing, where call sales of cotton were 

admittedly customary and were not expressly forbidden. 

In case of a “call sale” of cotton, the cotton is sold and a certain sum 
advanced on the purchase price, but the fixing of the final sale price is 
reserved in either the buyer or the seller to be exercised within a definite 
period in the future. 

(For other cases, see Insurance, Dec. Dig. § 153.) 

122. INSURANCE. 

Cotton crop policies which merely provided that insurers’ liability should not 
exceed amount set out in application and made amount of insurance dependent 
mn average price per unit actually receiv ed for cotton harvested, or upon average 
daily cotton exchange quotations for six months’ period, held “open policies” 
under which amount of insurance within sum limited in application was deter- 
minable subsequent to loss (Civ. Code Cal. §§ 2595, 2596). 

(For other cases, see Insurance, Dec. Dig. § 500.) 

INSURANCE. 

In determining whether policy is valued or open policy, contract must be 
siewed in its entirety to give effect to mutual intentions of parties at time of its 
execution. 

(For other cases, see Insurance, Dec. Dig. § 500.) 
it, INSURANCE. 

Stipulation in cotton crop policy to the effect that it was not valid until 
countersigned by an authorized agent of the insurer was one which insurer had 
a legal right to make and constituted a condition precedent to the validity of 
the policy. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

5. INSURANCE. 

Provision in cotton crop policy fixing effective date of insurance there- 
under at a time when the policy was countersigned by fully authorized and legally 
commissioned agent of insurer controlled as against a conflicting provision in 
‘he application which made the policy effective 72 hours after application was 

igned by applicant and insurer’s agent. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

If. INSURANCE. 

Provision in. cotton crop policy stating that applicant’s individual interest in 
each crop was 100 per cent. and that no one else had any interest therein held 
not breached because prior to effective date of policy insured as lessee and sole 
tenant in possession of crops held under leases requiring him to pay to landlord 
as rental 20 per cent. of cotton grown on the land and on basis of the percentage 
e{ net proceeds realized from the sale of crops, since provisions of leases were 
merely a method of fixing the rental and did not give landlord an interest in the 
growing crops. 

(For other cases, see Insurance, Dec. Dig. § 282[2].) 

17. INSURANCE. 

That growers selling cotton on call had not on date of termination of cotton 
crop policies completed call sale transaction. by fixing sale price did not prevent 
mortgagee’s recovery under policies, where policies did not expressly forbid 
recovery under these circumstances. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

18. INSURANCE. 

: Liability of cotton crop insurers for losses on cotton sold by growers on call 
eld properly determined on basis of market price of cotton on day of call sale, 
where growers did not exercise call option to fix price until after termination 

of policies. 

(For other cases, see Insurance, Dec. Dig. § 502.) 

'. INSURANCE. 

Insurers under cotton crop policies, who refused to pay claims of individual 
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policyholders but instead offered lump sum to crop mortgagee in settlement of 
numerous claims of growers, waived policy provision prohibiting suit within 
60-day period after presentation of claim. 

(For other cases, see Insurance, Dec. Dig. § 623[4].) 

21. INSURANCE. ; : 

Crop mortgagee held not entitled to allowance of interest prior to date of 
court’s order for judgment in actions on cotton crop policies where mortgagee 
did not furnish data in proofs of loss from which insurers’ liability could be 
calculated in amount fund due by trial court (Civ. Code Cal. §§ 3287, 3302). 

(For other cases, see Insurance, Dec. Dig. § 598.) 

22. INSURANCE. : : 

Trial court’s allowance of interest from date just preceding order for judg- 
ment until entry of final judgment in actions on crop policies in which amount 
recoverable was uncertain held not abuse of discretion (Civ. Code Cal. §§ 3287, 
3302). 

(For other cases, see Insurance, Dec. Dig. § 598.) 


Appeals and Cross-Appeals from the District Court of the United States 
for the Northern District of California, Southern Division; Harold Louderback, 
Judge. 

Actions by the California Cotton Credit Corpoation against the National 
Union Fire Insurance Company of Pittsburgh, Pa., and the General Insurance 
Company of America, Seattle, Wash. From the judgment, defendants appeal, 
and plaintiff cross-appeals. 

Affirmed. 


Christopher M. Bradley, of San Francisco, Cal.. W. W. Hindman, Hindman 
& Davis, and Angus C. McBain, all of Los Angeles, Cal., and Ralph S. Pierce, 
of Seattle, Wash., for appellants. 

Dempster McKee, of San Diego, Cal., and Eugene D. Bennett, of San 
Francisco, Cal. (Pillsbury, Madison, & Sutro, of San Francisco, Cal., of counsel), 
for appellee. 

Before Wilbur and Garrecht, Circuit Judges. 

Wixpur, Circuit Judge. 


These two actions were heard and decided together by the District Court; 
a trial by jury having been waived by witten stipulation. The complaint in the 
action against the National Union Fire Insurance Company of Pittsburgh, Pa, 
consists of fifteen separate causes of action stated in separate counts, each 
cause of action being based upon a separate policy of insurance issued by the 
appellant company to insure the cotton crops for the season of 1929 of fifteen 
separate and individual growers against loss by perils specified in the respective 
policies. The complaint in the action against appellant General Insurance 
Company consists of fourteen separate causes of action stated in separate 
counts, each cause of action being based upon a separate policy of insurance 
issued by the appellant company to insure the cotton crops for the season of 
1929 of fourteen individual growers against loss by perils specified in the respec- 
tive policies. With one exception, the cotton crops insured by both appellants 
were the same; the exception being the cotton crop of Dave Davidson which 
was insured by the National Union Fire Insurance Company alone. As to the 
‘ther crops insured, the policies in each action are contributing policies whereby 
each appellant was to answer for one-half of any losses to the extent expressed 
in the policies. Each of the growers named in the policies of insurance herein 
involved was financed by appellee, California Cotton Credit Corporation, through 
the medium of the Federal Intermediate Credit Bank in Berkeley, Cal. Chattel 
niortgages were given by the respective growers upon the growing crops of 
cotton to secure the advances made by appellee, and appellee is an assured in 
each of the policies as its interest may appear, being named in the application 
for each of the policies as a party to which payment of loss, if any, should be 
made as its interest may appear. Appellee is also the assignee for collection of 
each of the growers of the claims of each of the growers arising out ot this 
insurance. Plaintiff-appellee brought these two actions to recover for losses in 
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the cotton crops of the respective growers due to perils specified in the policies 
of insurance. 

The trial court rendered judgment for plaintiff-appellee upon all causes of 
action alleged in the two complaints except the ninth cause of action in the 
National Union case and the eighth cause of action in the General Insurance 
case, both involving the same crop and grower, wherein judgment was rendered 
for the defendants-appellants. Appellants have appealed from these adverse 
iudgments. 

' It is admitted by appellants that there were losses from perils specified in 
the policies, but they contend that appellee is not entitled to recover because 
1) the respective growers had voided their policies by various breaches of the 
conditions and warranties of their policies; (2) there was no evidence introduced 
by appellee on which the amount of the losses, if any, could be computed 
accordance with the definite method of computation provided therefor by the 
policies; and (3) these actions were prematurely commenced, and at the time 
{ their commencement, there was nothing due or owing from appellants to 
appellee 
2] It is claimed by the appellants that the policies herein involved were 
rendered null and void by reason of the failure of the appellee or the insured 
growers to keep or cause to be kept complete records of the grading and classing 
f the cotton and by reason of the failure of appellee to produce such records 
upon request by appellants. This contention is based upon a provision in the 
applications for the policies of insurance involved herein, which constitute a part 
f the contracts of insurance, as follows “(5) That the applicant shall keep, or 
cause to be kept, a complete record in detail of the harvesting, grading or classing 
‘and selling or marketing of the crops herein described and of all sales, payments 
and settlements concerning the said crops; that said records and/or any records, 
correspondence or other data available to or in the possession of the applicant 
and/or any agent of the applicant relating in any way to the production of any 
crop or crops on the land herein described or on any portion thereof during any 
season or seasons previous to the present season shall be produced for the inspec- 
tion of any duly authorized representative of this Company upon request; and 
that the failure or refusal on the part of the applicant to comply with any of the 
terms of this paragraph shall render the insurance now being applied for null 
and void and shall constitute a perpetual bar to any recovery thereunder. 

On May 9, 1930, appellants sent to each of the insured growers a written 
request to produce for inspection a complete record in detail of the harvesting, 
grading, or classing and selling or marketing of the crops insured in accordance 
with the above-quoted provision. By letter dated May 14, 1930, appellants were 
informed that such records were in the Los Angeles office of appellee, and would 
be available to them there. A certified public accountant was sent by appellants 
to inspect the records, and in his report it is stated: “It will be noted that, on 
these forms, space is provided for recording the grade of the cotton. In no 
instance was the grade indicated, and I was informed by Mr. Dawson of the 
Pacific Cottonseed Products Corporation, [parent company of appellee] that 
‘the cotton was usually sold on a ‘hog-round’ basis, that is, the broker buys a 
quantity of cotton, the shipment from several growers, at the current market 
quotation for middling grade cotton. Adjustment for on or off middling grade 
is subsequently made by the broker, and any remittance received is prorated to 
the growers’ accounts by means of the credit memo (schedule 2). The brokers’ 
advices did not show the grade for each growers’ cotton.” 

John W. Spencer, a representative of appellants who was present at the 
time the records were inspected, testified: “All that I recall that was missing was 
the record of grades and classes of each bale.” 

Jack C. Thompson, a witness for appellee, testified, concerning the records 
of grading and classing, in part, as follows: “I was in charge of the insurance 
covering and appertaining to these various crops during the year 1929 by resolu- 
ion of the board of directors of the California Cotton Credit Corporation; I 
caused to be kept a complete record of grades and classes on all of the lint 
cotton covered in these various losses and have that record in court; these 
records were kept by the buyer of the cotton in individual cases and forms were 
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submitted by California Cotton Credit Corporation to the buyers and the grades 
inserted in each instance as to each grower; the form for the insertion of the 
various grades was prepared under my supervision.” 

On cross-examination this witness testified: “I believe the grades were 
inserted during the month of May 1930, not later than June 10th. * * * While 
negotiating with Mr. Miller, Mr. Glidden and others, I told them that all of these 
grades were being prepared and would be ready for them; I told that to Mr. 
Miller, or Mr. Glidden, either one, I do not recall, in their office in Los Angeles; 
it must have been during the time they were being prepared that I told them this; 
it must have been in the month of May; I don’t know what they said about it 
when I told them I was having them prepared; either Mr. Miller or Mr. Spencer 
had asked me to have available a full record of grades and classes and I told 
them we did not have a full and complete record at that time but it was being 
obtained.” 

It appears from this testimony that reocrds were caused to be kept by 
appellee, but that these records were those of buyers grades and were not ayail- 
able until some time after the demand was made by appellants. Appellants 
contend that they were entitled to a record of grading or classing kept by the 
sellers because the grading or classing done by different parties very often 
resulted in different grades being attached to the same cotton. The provision 
in the contract of insurance requiring the keeping of records does not specify 
the type of records of grading or classing to be kept, nor does it specify that 
the records be kept by the insured, but only that the insured either “keep or 
cause to be kept” records of grading or classing. The above-quoted provision 
of the application does not specify that the grading or classing shall be done by 
the insured. If the insurance company desired a grading or classing of the 
cotton by the insured, it should have so provided in the application. 

Where there is uncertainty or ambiguity in a provision of a policy of insur- 
ance, the court will favor the construction which will avoid a forfeiture, if it 
can reasonably do so. Fidelity & Casualty Co. of N. Y. v. Phelps A C. A.) 64 
F.(2d) 233, citing McMaster v. N. Y. Life Ins. Co., 183 U. S. 25, 22 S. Ct. 10, 46 
L. Ed. 64. If the policy is uncertain, it must be construed in favor of the insured 
and against the ny <a Fire Ins. Co. v. Coos County, 151 U. S. 452, 462, 
14'S. Ct. 379, 38 L. E ; Mutual Ins. Co. v. Hurni Co., 263 U. S. 167, 174, 44 S. 
Ct. 90, 68 L. Ed 335, 31 im L. R. 102. We think the trial court correctly found 
that there was compliance with the provision requiring the keeping o { records 

[3-6] Appellants also contend that failure to produce the records of grading 
or classing immediately upon request rendered the policies void. There is eellines 
to the effect that the records of grading and classing which were produced at the 
trial were compiled from the permanent records of the buyers of the cotton and 
with one exception these records were compiled during the same month in which 
the request to produce the records was made by appellants. In one instance, through 
an oversight, the record of grades was not compiled from the buyer’s permanent 
record until October of 1931, but the record from which the compilation was made 
Was in existence all of this time. Upon learning of the absence of records of grad- 
ing or classing at the time the other records were inspected by appellant’s repre- 
sentatives, appellants made no claim of forfeiture of the policies for that reason 
nor was any mention made of records of grading or classing during the discussions 
and negotiations for settlement of these claims which took place during May and 
June of 1930. After appellants’ representatives were informed that these ca 
were being prepared, there was no further request by appellants to inspect the 
it was not until these actions had been filed that appellant’s claimed a forfeiture of 
the policies by reason of a breach of warranty with regard to the records of grad- 
ing or classing. 

It will be noted that the provision in the contract merely requires “* * * that 
said records * * * shall be produced for the inspection of any duly ane 
representative of this company upon request.” It does not specify how soon aft: 
the request the records must be produced, and therefore a reasonable time is aivecl 
for the production of such records. With one exception, the records of gr ding 
and classing were compiled and available for inspection within a reasonable time 
after appellants’ request for their production. As to the one instance where the 
record of grading was not available for inspection until October of 1931, it need 
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only be said that appellants did not call attention to the inadvertent omission of 
such records and made no further request to inspect such records as to put the 
insured in default. 

Provisions requiring the keeping of records and their production upon request 
for inspection by the insurer are promissory warranties. Substantial compliance 
with a promissory warranty is sufficient. Nat'l Surety Co. v. Earl Park State Bank 
C:-C. A ) 63 F.(2d) 825, citing Liverpool & London & Globe Ins. Co. v. Kearney, 
180 U. S. 132, 21 S. Ct. 326, 45 L. Ed. 460; Bank of Union v. Fidelity & Casualty 
Co. of N. Y¥. (C. C. A.) 62 F.(2d) 1040; Home Ins. Co. v. Hightower (C. C. A.) 
22F. (24) 882, 62 A. L. R. 620; 26 C. J. § 317, p. 249: 3 Cooley’s Briefs on Insur- 
ance 2330 et seq. See, also, Note in 51 L. R. A. 698. 

There is ample evidence in the record to support the finding of the trial court 
in favor of appellee to the effect that there was no breach of the provisions regard- 
ing the records of grading or classing. 

[7, 8] It is contended by appellants that there was also a breach of the pro- 
vision of the contract of insurance requiring “that all of the crops herein described 
will be warehoused, stored, shipped, marketed or sold at or through California 
Cotton Credit Corporation [appellee] at Tulare Postoffice, State of California. * * *” 
Appellants’ contention that there was a breach of this provision is based upon the 
admitted fact that none of the cotton harvested from the crops insured was ever 
actually in Tulare, Cal., and therefore was not warehoused, stored, or shipped at 
rthrough Tulare. Bishop A. Hughes, a witness for appellee, testified that all of 
the cotton harvested from these crops was marketed and sold at Tulare, and that 
the procedure followed by appellee in handling these sales was as follows: “Each 
bale of cotton was covered by an individual bale receipt bearing a number and the 
weight of the cotton; this bale receipt was made out in the name of the Cali 
fornia Cotton Credit Corporation, the Federal Intermediate Credit Bank of Berke- 


ley and the grower; this bale receipt was transmitted to the headquarters office 


of the California Cotton Credit Corporation at Tulare, and turned over to me for 
invoicing to the buyer to apply on the sales contract that had previously been made 
by Joel B. Noble as secretary-treasurer. These bale receipts were then endorsed 
by the California Cotton Credit Corporation in the same manner as a check and 
attached to a draft which was deposited in the bank, drawn on the buyer, and the 
California Cotton Credit Corporation received a credit at the bank for the proceeds 
of the draft at the time of deposit; these bale receipts were issued by the gin 
company, Pacific Cottonseed Products Corporation, of which the California Cotton 
Credit Corporation is a subsidiary.” 

It will be noted that the provision now under consideration is in the alternative 
so that compliance with any one of the alternatives is a literal compliance with the 
provision. The general rule of construction is well stated in 32 C. J. 1296, as fol- 
lows: “Terms and conditions in a contract of insurance which may operate to work 
a forfeiture are to be construed most strictly against the party seeking their 
enforcement, and, where susceptible of more than one meaning, that meaning which 
is most favorable to the insured should be adopted. * * * The scope of a provision 
for a forfeiture or of a warranty will not be extended by implication, and the par- 
ties cannot be presumed to have intended that any circumstances shall be included 
in the meaning of a warranty unless such circumstance is manifestly material 
the risk.” 

The contention of appellants, that this provision of the contract required that 
all of the cotton harvested from these crops be warehoused, stored, and shipped, in 
addition to being marketed or sold, at or through the Tulare office of appellee, can- 
not be sustained. Such a construction is clearly not in accord with the general rule 
above stated. The trial court found that this provision of the contract had been 
con iplied with, and there is sufficient evidence in the record to support that finding. 

[9] The defense of appellants that there was a failure to give final notice of 
loss within ten days after the harvesting operations were completed as required by 
the terms of the policy has been waived. No objection was made on that ground 
until the trial, and in the meantime appellants extended the time for the filing of 
pr roofs of loss until June 1, 1930, and required that the proofs of loss be filed on or 
before that date. Appellants also admitted that there were losses from perils 
insured against and entered into negotiations with appellee and the growers in an 


to 
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attempt to reach a satisfactory settlement of these claims. They cannot now claim 
a forfeiture for failure to give notice of loss within the time specified in the pol- 
icies. 5 Cooley’s Briefs on Insurance p. 4448; 7 Couch on Insurance 5595; Califor 
nia Civil Code, § 2636; Pasherstnik v. Continental Ins. Co., 67 Mont. 19, 214 P. 603, 

[10, 11] A large part of the cotton harvested was sold on what is commonly 
termed “call sale.” The cotton is sold and a certain sum advanced on the pur- 
chase price, but the fixing of the final sale price is reserved in either the buyer or 
the seller (here the seller) to be exercised within a definite period in the iuture. 
The main controversy in this case revolves around these transactions. It is claimed 
by appellants that to sell cotton on call was a breach of the provision of the policy 
requiring the growers to use due diligence to insure the marketing of the crops, 
Appellants admit that call sales of cotton are customary, and that the growers were 
not forbidden under the terms of the policy to sell their cotton on call. These 
transactions were in accordance with the custom and usages of the trade, and, when 
not specifically prohibited in the policies, are presumed to have been in contempla- 
tion of the parties at the time the contract was made. Koshland v. Columbia Ins. 
Co., 237 Mass. 467, 130 N. E. 41, 43; Fid. Union Fire Ins. Co. v. Ballew-Satterfield 
Co. (Tex. Civ. App.) 10 S.W.(2d) 163, 165. It cannot be said that there was a 
iailure to use due diligence to insure the marketing of the cotton when the custom- 
ary methods were pursued. Contracts to sell cotton on call are valid. Glover y. 
Killingsworth, 47 Ga. App. 559, 171 S. E. 234; S. C. Cotton Growers’ Co-op. 
Ass'n v. Weil, 220 Ala. 568, 126 So. 637; Smith v. Duncan (Tex. Com. App.) 209 
S. W. 140; Furrh v. Western Union Telegraph Co., 115 Tex. 125, 276 S. W. 645. 

{12, 13] It is also claimed by the appellants that the records of appellee show 
only the amount advanced on the cotton sold on call (in most instances 16 cents 
per pound), and that there is no evidence as to the price finally fixed as the sell- 
ing price. The evidence shows that the price for cotton on the day it was sold on 
call was 18 cents per pound, and that is the sale price placed on the cotton sold on 
call in determining the liability of the appellants. The records of appellee show 
that of this 18 cents per pound 16 cents per pound was advanced to the seller 
Under the call sale contract, which was introduced in evidence, the buyer retained 
$10 per bale (approximately 2 cents per pound) as margin. Appellee does not con- 
tend that appellants should bear the risk of the future trend of the cotton market. 
Appellants have no reason to complain when they are credited with the market 
price of cotton on the day it was sold on call and the fact that appellee and the 
growers saw fit to speculate on the future trend of the cotton market, as is a cus- 
tomary practice in the trade, should not prevent recovery for losses sustained due 
to perils insured against. 

{14-16] Appellant, National Union Fire Insurance Company, contends that the 
policy issued by it covering the crops of Dave Davidson was void because of a 
Lesacs of warranty therein respecting his interest in said crops.. It was stated in 
the application for the policy that the applicant’s undivided interest in each crop 
was 100%, and the applicant certified and declared as true “that the applicant’s 
undivided interest in each crop is as herein stated; and that no other person, firm 
or corporation has any interest in said crops or any part thereof.” The ad interim 
insurance provided for by the application became effective 72 hours after the appli- 
cation was signed by the applicant and by the agent for the insurance company, 
which signing took place on May 1, 1929. The policy, however, provided, “but this 
policy shall not be valid until countersigned by a fully authorized and regulary 
commissioned agent of this company.” The policy was countersigned by a duly 
authorized agent of the company on October 11, 1929. Prior to that date the appli- 
cant had acquired assignments of the leases of the land described in the application 
and at the time the policy issued the assured, Dave Davidson, was the lessee and 
sole tenant in possession of the crops in question. The contention of appellant that 
the assured did not have a 100% interest in the crops on October 11, 1929, is based 
upon the terms of the different leases, two of which provided that lessee would pay 
to the landlord as rental twenty per cent. of the lint cotton grown on the land, and 
the other two of which provided for payment of rental on the basis of a percentage 
of the net proceeds arising from the sale of the crop. These provisions in the 
ieases were merely a method of fixing the rental to be paid and did not give the 
landlords an interest in the growing crops. Imperial Valley L. Co. v. Globe G. & 
M. Co., 187 Cal. 352, 202 P. 129. The stipulation in the insurance policy to the 
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effect that it is not valid until countersigned by an authorized agent of the com- 
pany is one which the insurer has a legal right to make, and constitutes a condi- 
tion precedent to the validity of the policy. Burner v. American Ins. Co., 221 Mo. 
App. 1193, 300 S. W. 556; Davis v. Home Ins. Co., 125 S. C. 381, 118 S. E. 
This provision in.the policy fixing the effective date of the insurance thereunder is 
controlling as against a conflicting provision in the application. New York Life 
Ins. Co. v. Tolbert (C. C. A.) 55 F.(2d) 10. At the time the policy was counter- 
signed the fact warranted was true. Therefore, there was no breach of the war- 
ranty of the policy. 

The appellants make other claims for breach of provisions of the contracts 
of insurance by particular growers. We have examined these contentions and find 
them to be without merit, and it would serve no useful purpose to enumerate them 
in this opinion. There is sufficient evidence to sustain the trial court’s finding that 
there was no breach of these provisions. 

There is, however, a more serious controversy in connection with these “call 
sale’ transactions. It is argued that no evidence was introduced from which could 
be determined the amount of the loss and the amount of insurance applying. Appel- 
lants contend that under the terms of the policies the amount of insurance applying 
is to be reduced pro rata ‘where the average price per unit for cotton sold is less 
than the estimated average price used as a basis for the contract of insurance. 
This contention is based upon the following terms of the policies: 

“OQ. Limit of Liability and Method of Determining Same. 

“In the event that the crops herein described, or any part thereof, are damaged 
or destroyed by the peril or perils hereunder insured against, the liability of this 
Company shall in no event exceed the amount by which such loss or damage may 
cause the proceeds realized or to be realized from said crops to be less than the 
amount of insurance applying on said crops on the date of the termination of this 
contract, not including in said amount of insurance any amounts by which said 
insurance may have been and/or may be reduced in accordance with all of the 
terms and conditions of this contract; it being provided, however, that in no event 
shall this Company’s liability exceed the amount stated in this policy. 

“10. Definition of Proceeds. 

“Unless otherwise provided by an agreement in writing added hereto, the word 
‘proceeds’ * * * shall be construed to mean the gross amount received from the 
sale of the crops insured hereunder and/or of any by- products therefrom; * * * 
plus the actual value of any portion of said crops and/or of the by -products there- 
from in any manner damaged, destroyed or confiscated after the same shall have 
been harvested ; * * * plus the actual value of said crops or any part thereof and/or 
of the by- products therefrom unharvested and/or unsold on the date of the ter- 
mination of this insurance thereon (such actual value to be computed on the amount 
of said crops and/or of the by-products therefrom unharvested and/or unsold on 
said said of ee at the average of the prices paid for crops of like kind 
and quality f. o. b. at the location named in paragraph 4 hereinabove referred to 
during the wetted or periods provided therefor in part (c) of paragraph 7, herein- 
above set forth). * * *” 

Paragraph 7 ‘is referred to in paragraph 10 of the policy, was superseded by 
paragraph 7 of the prior inspection agreement attached to the policy and made a 
part oe and is as follows: 

7. That part of (c) of paragraph 7, and paragraph 8, both appearing on page 
two of the policy to which this endorsement is attached, are hereby deleted and 
the tollowing substituted in lieu of the aforesaid part (c) of paragraph ee 

‘In the event that the amount of loss or damage to’the crops, or any part 
the reof, herein described by the perils hereunder insured against shall warrant claim 
hereunder in accordance with the terms and conditions hereof, in case it shall be 
determined upon the adjustment of any such loss that the average price per unit 
actually received for the number of units harvested from the crops insured here- 
under (after making proper allowance for loss in grade occurring as a direct result 
of damage to said crops by perils hereunder insured against) is less than the aver- 
age price per unit estimated by the assured in the assured’s application for this 
policy, or in case no cotton and/or “bollie” cotton shall be harvested from said 
crops, if the actual average of the last quotations on the New York Cotton 
Exchange for January delivery cotton for each day during the six months’ period 
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next preceding the termination date of this policy, or, if such termination date shall 
occur after the first notice day for January delivery cotton on said exchange, during 
the six months’ period next preceding said first notice day, is lower than the price 
per unit estimated by the assured in the assured’s application for this policy, the 
amount of insurance applying per unit on said crops shall be reduced in the same 
proportion that the ascertained deficiency in such actual av erage price per unit bears 
“i the said estimated average price per unit, the amount of insurance applying per 
acre and/or on such crops to be reduced in the same proportion and ratable por- 
tion of the premium to be returned to the assured in the event of such reduction 
in the amount of insurance.’” 

It is appellant’s contention that under the above-quoted provisions, before the 
amount of insurance applying under these policies can be determined, it is necessary 
to first determine the “average price per unit actually received for the number of 
units harvested from the crops insured.” If this average price actually received is 
less than the estimated average price in the assured’s application, then there shall 
be a proportionate reduction in the amount of insurance applying. Where the cot- 
ton was sold on call and the transaction not closed before the expiration of the 
policy so that the final price was not fixed at that time, appellants claim there is no 
basis for determining the average price per unit actually received, and therefore 
no way of determining the amount of insurance applying, and consequently appellee 
should not recover in these actions. 

\ppellee, on the other hand, contends that these contracts of insurance are what 
are termed “valued policies,” that is, the value of the subject-matter of the insur- 
ance was agreed upon by both parties and written in the face of the policy. This 
being so, appellee argues that all that need be done to determine the liability of 
appellants is to deduct from the amount insured, as set forth in each instance at 
the top of the application in dollars and cents, the proceeds as defined in paragraph 
10 of the policy. 

In determining whether a policy is a “valued policy” or an “open policy,” in 
which the amount of insurance applying is to be determined after loss, the contract 
must be viewed in its entirety, and its provisions construed so as to give effect to 
the mutual intentions of the parties at the time the contract was entered into. In 
Stuyvesant Ins. Co. v. Jacksonville Oil Mill, 10 F.(2d) 54, 55, the Circuit Court of 
Appeals for the Sixth Circuit, in holding the policies sued on to be open policies, 
stated: “An examination of the contract of insurance here in controversy, both as 
a whole and in its several parts, leads directly to the conclusion that the parties 
contemplated and intended an open rather than a valued policy. Any other con- 
struction does violence to the plain and unambiguous language employed. The 
term ‘not exceeding’ is of frequent use, and, in the absence of qualification, 1s 
usually, if not always, one of limitation only. These words, when found in an 
insurance policy as a part of the statement of the amount of insurance, necessarily 
mean that the liability of the insurer shall not be more, but may be less, than the 
amount stated. In other words, the term ‘not exceeding’ in a policy of insurance 
denotes that uncertainty of amount which is the chief characeristic distinguishing 
an open from a valued policy. Cooley’s Briefs on the Law of Insurance, vol. 1, 
p. 623.” 

See, also, Cooley’s Briefs on Insurance, vol. 1 (2d Ed.) pp. 775, 776. 

The policies involved in the case at bar do not fix a value upon the crops 
insured, but merely provide that the liability of the insurer shall not exceed the 
amount set out in the application. Under paragraph 7 of the prior inspection agree- 
ment, supra, the amount of insurance applying is dependent upon the average 
price per unit actually received for cotton harvested or, in case no cotton is har- 
vested, upon the average daily quotation on the New York Cotton Exchange for 
the six months’ period specified. It is clearly intended to be an open policy under 
which the amount of insurance applying in case of loss is to be subsequently deter- 
mined, but in any event not exceeding the amount set forth in said application. 
Hemmer-Miller Dev. Co. v. Hudson Ins. Co. of N. Y., 59 S. D. 129, 238 N. W. 
342; Cal. Civil Code, §§ 2565, 2596. 

[17, 18] Even though we construe the policies herein involved as open policies, 
there still remains the question of whether or not there is sufficient evidence upon 
which to fix the liability of the appellants under the terms of the policies. It is 
admitted that the “call sales” were actual sales and delivery of the cotton was 
made thereunder to the buyer. The market price of the cotton on the day it was 
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so sold was 18 cents per pound, of which 16 cents per pound was credited to the 
seller and two cents retained by the buyer as margin or security. 

The obvious purpose of the provisions of paragraph 7 of the prior inspection 
agreement is to make the contract of insurance one of indemnity, that is, in case 
of loss from perils insured against, to put the insured in the position he would 
have been in had there been no such loss. If the cotton harvested had sold for 
only 16 cents per pound, the insurance company, in cases of loss from perils 
insured against, would have been liable only for an amount that would have been 
the equivalent of 16 cents per pound for the cotton lost. The contract of insurance 
was not a guarantee of a certain price (here 18 cents per pound the estimated 
price used in the application) for all cotton lost because of perils insured against. 
In case the cotton was not sold prior to the expiration of the policy it is conceded 
by the parties that the average of the prices paid for crops of like kind and 
quality, f. o. b. Tulare, Cal., for a six months’ period was to be used in determin- 
ing the value thereof. In case the cotton was sold the amount actually received 
was to be used. However, a call sale does not fall strictly within either of these 
two categories. While the cotton is actually sold and title thereto passes to the 
buyer, as between the buyer and the seller the price to be paid by the buyer is 
not finally fixed. The policies of insurance herein involved terminated on January 
31, 1930, and the liability of appellants thereon is to be determined as of that 
date. On January 31, 1930, this cotton was either sold or unsold. Both parties 
admit that this cotton was actually sold and title had passed to the buyer. Appel- 
lants, however, contend that because the seller had not finally fixed the price for 
this cotton on or before January 31, 1930, the liability of appellants on these 
policies cannot be determined. There is nothing in the policies restricting the right 
of the insureds to sell cotton on call, and the termination of the policies 
before the call sale transaction is completed by the fixation of the sale price by 
the seller cannot prevent a recovery for losses due to perils insured against, unless 
the policy specifically so provides. The trend of the cotton market after January 
31, 1930, the termination date of these policies, cannot affect the liability of the 
appellants. So far as this case is concerned, it is immaterial whether the cotton 
sold on call is valued 18c per pound (1l6c advanced by the buyer and $10 a bale 
retained by the buyer as margin) or at the average prices paid at Tulare for the 
six months’ period specified, as in neither event are the appellants entitled to a 
reduction of the amount of insurance applying under the terms of the policies. 
However, since this cotton was actually sold, the question for determination is as 
to what price is to be attributed to it since there was no price finally fixed before 
the termination of the policies. There is no provision in the policies for a reduc- 
tion in the amount of insurance applying in the event that there is cotton on hand 
and unsold at the termination of the policies, which might be valued at a figure 
lower than the testimated average price in the assured’s application, although the 
policies do provide that in determining “proceeds” under paragraph 10 of the 
policies, such cotton shall be valued at the average prices paid at Tulare for cot- 
ton of like kind and quality for the six months’ period specified. Had the cotton 
been sold for cash instead of on call on the day of the sale, the price of 18 cents 
per pound would have been actually received by the seller, and that price used in 
determining the liability of appellants. As between the seller and the insurance 
company, the only fair price to attribute to cotton sold on call is the price for 
which it could have been sold for cash on the day of the sale, unless the call option 
has been exercised by the seller before the termination of the policies, which case 
is specifically covered by the terms of the policy requiring the amount actually 
received to be used as the value of such cotton. The obvious purpose of the pro- 
visions of paragraph 7 of the prior inspection agreement is attained by treating 
cotton sold on call the same as if it were sold for cash on the day of the sale, 
that is, treating it as though it were sold for the market price on the day it was 
sold on call. For purposes of fixing the liability of appellants, if the market price 
on the day of the sale is used as the measure, the element of risk involved as to 
the future trend of the cotton market is entirely eliminated and left to be borne 
solely by the insured, as it should be. This is the reasonable construction to be 
placed upon the provisions of the contract of insurance in view of the object 
sought to be attained and the fact that call sales are customary in the trade and 
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not forbidden by the policy. The contract of insurance does not specifically take 
into account call sale transactions, and any uncertainties in the policy must be con- 
strued in favor of the insured in accordance with the rules above stated. The trial 
court did not commit error in holding that there was sufficient evidence upon 
which to determine the liability of appellants under the terms of the policies. 

{19] Appellants contend that appellee should not recover in these actions 
because they were commenced prematurely. The provision in the policy for pay- 
meut of loss makes such loss payable 60 days after satisfactory proof of loss has 
been received by the company. The proofs of loss were furnished to appellants on 
May 31, 1930, and these actions were commenced on July 21, 1930, only 51 days 
after furnishing proofs of loss to appellants. Appellants argue that there was 
nothing due and payable at the time these actions were instituted. It appears from 
the evidence and is admitted by appellants that negotiations were in progress 
between the parties from February 3, 1930, up to and including July 3, 1930, in an 
attempt to settle these claims. After the claims were filed, appellants’ representa- 
tives offered a lump sum settlement of $252,000 for these claims, together with a 
large number of others not here involved, but stated that in no event would the 
insurance carriers settle the claims as they were presented in the individual cases. 
Appellee claims that this amounted to a denial of liability on the part of the 
appellants which constituted a waiver of the provision that payment is not due 
until 60 days after filing proofs of loss. Appellants, however, argue that this was 
not an unconditional and absolute denial of liability so as to constitute a waiver, 


but that they at all times admitted some liability for losses due to perils insured 
against. 


The agents of the insurance company stated they would not pay the claims as 
presented; that they would not pay any single or individual claim as such. The 
offer of the lump sum in settlement of the claims involved in this litigation and 
of the claims required other releases from each of the growers. While such a 
conditional offer is not a denial of all liability under the policies, it was a flat 
denial of any obligation to pay any individual policyholder the amount of his loss. 
Each claimant had a right to the allowance of his individual claim. Therefore, 
such a denial would constitute a waiver of the provision of the policy with refer- 
ence to the filing of the action before the expiration of 60 days from the time of 
the presentation of the claim. No similar case has been called to our attention, but 
the principle involved has been passed upon in the cases holding that a flat denial 
of liability by the insurance company in effect waives the obligation of the insured 
to withhold action until the expiration of the period of 60 days, which period was 
obviously intended to allow the company ample time to consider claims before 
suits were brought. Norwich & N. Y. Transportation Co. v. Western Mass. Ins. 
Co., 6 Blatchf. 241, Fed. Cas. No. 10,363, affirmed 12 Wall. (79 U. S.) 201, 20 
L. Ed. 380; Depue v. Travelers’ Ins. Co. (C. C.) 166 F. 183; Paez v. Mutual 
Indemnity, etc, Co. of Cal., 116 Cal. App. 654, 3 P.(2d) 69: Globe & Rutgers 
Fire Ins. Co. v. Batton, 178 Ark. 378, 10 S.W.(2d) 859; Nat’l Live Stock Ins. Co. 
v. Wolfe, 59 Ind. App. 418, 106 N. E. 390; Day v. Hustisford Farmers’ Mut. Ins. 
Co., 192 Wis. 160, 212 N. W. 301. 

Costs. 


[20] These actions were tried together in the court below and the witnesses 
were sworn and testified only once; their testimony being used in both cases. In 
taxing costs, the trial court allowed full witness fees and mileage in each case. 
Appellants contend that this created an unwarranted duplication in this respect. 
The actions were not between the same parties, and consequently R. S. § 848 (28 
USCA § 601) is not applicable. In Wooster v. Handy (C. C.) 23 F. 49, 64, the 
court said: “By section 848, a witness is allowed one dollar and fifty cents for 
each day’s attendance in court, or before an officer pursuant to law. This neces- 
sarily means that he is entitled to that in each suit in which he attends. The same 
section makes special provision for the case where a witness is subpoenaed ‘in more 
than one cause between the same parties, at the same court’; thus leaving the case 
where he attends in more than one cause between different parties or where only 
one of the parties is the same, to be regulated by the general provision, in the 
absence of any rule of court, or special order, or stipulation of parties. This view 
was held in Parker v. Bigler [Fed. Cas. 10,726], 1 Fish. [Pat. Cas.] 285 in 185/, 
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in the circuit court for the Western district of Pennsylvania, by Mr. Justice 
Grier.” 

In Archer v. Hartford Fire Ins. Co. (C. C.) 31 F. 660, 662, the court said: 
“The parties or their counsel should look to the economies of the case during its 
preparation for trial, and count the costs while it is in progress, taking the neces- 
sary steps to prevent useless expense before taxation rather than afterwards.” 

There was no stipulation or agreement as to witness fees and mileage to be 
taxed as costs in the case at bar, and the general rule therefore applies. There was 
no error in allowing witness fees and mileage as costs in each case. 

[21] Appellee has filed a cross-appeal and assigns as error the failure of the 
trial court to allow interest from August 1, 1930, the date on which payment was 
due under the terms of the policies sued on. On July 31, 1933, the trial court 
ordered that judgment be entered for appellee and against appellants in the 
amounts set forth in the order, and, further, that findings of fact and conclusions 
of law be filed. The conclusions of law, subsequently filed, in part read as follows: 
“* * * Together with interest thereon at the rate of seven per cent per annum 
from the 29th day of July 1933, to and including the date of judgment. * * *” 
Judgment was entered on the findings on November 18, 1933. It is apparent from 
these facts that the trial court considered these claims to be unliquidated, and, 
until their amounts were ascertained preparatory to the entry of judgment, no 
interest should be allowed. 

Cross-appellant contends it was entitled to interest from August 1, 1930, basing 
= contention on sections 3287, 3302, of the Civil Code of California, which pro- 
vide: 

“§ 3287. Every person who is entitled to recover damages certain, or capable 
of being made certain by calculation, and the right to recover which is vested in 
him upon a particular day, is entitled also to recover interest thereon from that 
day, except during such time as the debtor is prevented by law, or by the act of 
the creditor, from paying the debt.” 

“§ 3302. The detriment caused by the breach of an obligation to pay money 
only, is deemed to be the amount due by the terms of the obligation, with interest 
thereon.” 

In Concordia Ins. Co. v. School Dist., etc., 282 U. S. 545, 51 S. Ct. 275, 278, 
75 L. Ed. 528, the Supreme Court had under consideration a case very similar to 
the case at bar. In that case interest had been allowed on the amount recovered 
on a fire insurance policy beginning 60 days from the last date upon which proofs 
of loss were due under the terms of the policies. The statutes of Oklahoma (Comp. 
Okla. Stat..1921, §§ 5972, 5977) relied on as controlling such allowance of interest 
were almost identical in language with those of California above quoted. The 
Supreme Court in its opinion stated the general rule that a federal court will fol- 
low the decisions of the highest court of a state construing a state statute, and 
then proceeded to review the decisions of the Supreme Court of Oklahoma con- 
struing the statutes above referred to. The conclusion reached by the court was 
that the state Supreme Court had not definitely construed the statute as applied 
to the situation then under consideration at the time the trial court entered its 
judgment, so that the federal court was free to construe the statute for itself. Mr. 
Iustice Sutherland, speaking for the court, then stated: “In the absence of an 
authoritative state decision to the contrary, there was nothing in either [sections 
5972, 5977, Comp. Okla. Stat. 1921] which required the trial court in rendering its 
judgment to depart from the rule in respect of the allowance of interest which 
this court had recognized, namely, that, even in a case of unliquidated damages, 
‘when necessary in order to arrive at fair compensation, the court in the exer- 
cise of a sound discretion may include interest or its equivalent as an element of 
damages.’ Miller v. Robertson, 266 U. S. 243, 257-259, 45 S. Ct. 73, 78, 69 L. Ed. 
265, and cases cited. See, also, Standard Oil Co. v. United States, 267 U. S. 76, 79, 
45 S. Ct. 211, 69 L. Ed. 519; Bernhard v. Rochester German Ins. Co., 79 Conn. 
388, 397, 65 A. 134, 8 Ann. Cas. 298.” 

It is argued by cross-appellant that the damages allowed by the court were 
certain by calculation and reference to readily ascertainable and fixed market 
values, and that the right to such damages became vested on the date payment 
was due under the terms of the policies, that is, 60 days after filing proofs of 
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loss on May 31, 1930. While it is true that the method of determining the liabil- 
ity of the insurers is set forth in the policies, it remained for the court to ascer- 
tain the amount of such liability from the evidence introduced at the trial. It is to 
be noted that in no case was the amount recovered on any claim as large as the 
amount claimed in the proofs of loss, nor was the liability of the insurers deter- 
— by the court on the same basis as that used in making out the proofs of 
Oss. 

No case decided by the Supreme Court of California has been called to our 
attention, and we have found none that is controlling in the situation presented in 
the case at bar. In Anselmo v. Sebastiani, 219 Cal. 292, 26 P.(2d) 1, the bill of 
particulars furnished by the plaintiffs to defendants was found by the court to be 
correct, and interest was allowed prior to the entry of judgment under Civil Code, 
§ 3287, because the amount due could be determined by mere calculation from the 
bill of particulars. The court in that case tends to the view that whether the 
damages are liquidated or unliquidated is not determinative of the question of 
interest. In Gray v. Bekins, 186 Cal. 389, 399, 199 P. 767, in an action for recovery 
on the basis of quantum meruit, the court allowed interest from the date the 
answer was filed because the answer was construed to be an acknowledgment of 
the plaintiff's claim to the extent therein admitted and subsequently found due by 
the trial court. In that case the court stated the test to be applied was whether 
or not the exact amount found to be due was known and admitted by defendant to 
be due plaintiff. In Perry v. Magneson, 207 Cal. 617, 622, 279 P. 650, in an action 
on a contractor’s indemnity bond, it was held that it was necessary for plaintiff 
to prove a loss by reason of breach of the building contract before he was entitled 
to recover on the bond and until the amount of such loss was determined by the 
court, the claim was uncertain and unliquidated and no interest should be allowed. 
In Mabrey v. McCormick, 205 Cal. 667, 669, 272 P. 289, the California Supreme 
Court stated: “Plaintiffs claim interest from the date of the third bill rendered by 
them, at which time they state the amount due became certain (section 3287, Civ. 
Code). Had the court found for them, this contention would be sound.” 

The court, however, decided that it was by reason of the action of plaintiffs 
that the amount due was unliquidated until determined by judgment of the court 
so that interest prior to judgment, as damages, was not allowable. 

If the proofs of loss filed by the insureds in the case at bar had set out the 
claims in the manner and amounts as subsequently found due by the trial court, 
it would seem to foliow from the above cases that interest would be allowable 
from the date payment became due under the policies. However, the appellee did 
not furnish data to the appellants in the proofs of loss from which appellauts’ 
liability could be calculated as was actually found due by the trial court, and, 
until their liability was determined by the trial court, it remained uncertain. 

[22] Cross-appellee contends that interest should not have been allowed on the 
amount recovered prior to the entry of final judgment on November 18, 1933. As 
stated in Concordia Ins. Co. v. School District, supra, in absence of an authorita- 
tive state decision to the contrary, the sections relied on (Civ. Code §§ 3287, 3302) 
do not require a departure from the rule recognized by the Supreme Court, namely, 
“when necessary in order to arrive at fair compensation, the court in the exercise 
of a sound discretion may include interest or its equivalent as an element of dam- 
ages.” If the trial court can, within its discretion, allow interest for the whole 
period, it can also allow interest for only a part of the period. In this case the 
trial court has exercised its discretion by allowing interest from July 29, 1933, in 
order to arrive at fair compensation. We cannot say that such allowance of interest 
was an abuse of discretion. There was no error in the trial court’s ailowance ot 
interest. 


Judgments affirmed. 


SENTINEL FIRE INS. CO. v. McROBERTS et al. No. 23920. 
Court of Appeals of Georgia, Division No. 2. Nov. 24, 1934. 
Rehearing Denied Feb. 2, 1935. 
179 Southeastern Reporter 256. 
1. INSURANCE. ; 
Evidence authorized finding that fire insurer, through its adjuster, recognized 
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its liability on policy sued on for total loss and agreed to pay claim upon receiv- 
ing insured’s signature on final settlement receipt. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

2. INSURANCE. 

Fire insurance adjuster’s declaration recognizing insurer’s liability and 
agreeing to pay claim on obtaining insured’s signature to final settlement receipt 
constituted absolute “waiver” of proof of loss, as distinguished from “estoppel,” 
which waiver was effective, although unsupported by detriment to insured or 
other consideration and could not be withdrawn, where once made with knowl- 
edge of facts, in absence of fraud (Code 1933, § 56-381). 

“Waiver” and “estoppel” are not synonymous terms. “Waiver” 
belongs, in a sense, to the family of “estoppel”; and yet “estoppel in pais” 
has connections that are no kin to “waiver.” “Waiver” is voluntary and 
intentional; “estoppel in pais” may arise from an involuntary and unin- 
tentional act. “Estoppel” results from an act which operates to the 
injury of the other party; and there may be a “waiver,” although the 
opposite party is beneficially affected. “Waiver” depends upon what one 
himself intends to do; “estoppel” depends rather upon what he caused 
his adversary to do. 

(For other cases, see Insurance, Dec. Dig. § 561.) 

3. INSURANCE. 

Fire insurance adjuster’s declarations recognizing validity of insured’s claim 
estopped insurer to set up insured’s failure to file proofs of loss, notwithstanding 
insurer six months later denied having recognized validity of claim where policy 
provided that claim would not be payable until 60 days after insurer received 
proof of loss and that suit must be brought within twelve months after fire and 
not until after full compliance with policy terms, since insured suffered detri- 
ment in that time for obtaining voluntary payment and time for filing suit were 
postponed. 

(For other cases, see Insurance, Dec. Dig. § 561.) 

4, INSURANCE. 

Verdict for insured in suit on fire policy weld not illegal because incltiding 
interest on face amount of policy, where evidence authorized finding that insur- 
ance adjuster had agreed to pay full face amount of policy (Code 1933, § 57-110). 

(For other cases, see Insurance, Dec. Dig. § 670.) 

5 INSURANCE. 

Evidence of fire insurer’s “bad faith” in refusing to pay insured’s claim held 
insufficient to authorize insured’s recovery of penalty and attorney fees (Code 
£933, § 56-706). 

“Bad Faith,” within Code 1933, § 56-706, providing for damages and 
reasonable attorney’s fees in case refusal of insurance company to pay loss 
within sixty days after demand was in “bad faith,” is not the equivalent 
of actual fraud, but means any frivolous or unfounded refusal in law or 
in fact to comply with the requisition of the policyholder to pay accord- 
ing to the terms of his contract and the conditions imposed by statute. 


(For other cases, see Insurance, Dec. Dig. § 665[1].) 
Syllabus by the Court. 


1. The evidence authorized a finding that the defendant insurance company 
by its adjuster recognized its liability on the fire insurance policy sued upon for 
the admitted total loss, and agreed to pay the claim merely upon obtaining the 
signature of the insured on a final settlement receipt. 


2. Such a declaration by the authorized agent of the company could be taken 
as an implied absolute waiver of proof of loss as stipulated for by the policy. 
Such a waiver, as distinguished from the rule of estoppel, need not be sustained 
by a showing of detriment to the insured or supported by other consideration, 
and, when once made with knowledge of the facts and in the absence of fraud, 
cannot be withdrawn. 

3. Even if it were necessary for the insured to show a consideration, as in 
tstoppel, whereby detriment was suffered because of the statements of the 
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adjuster with regard to the liability of the insurance company and promise to 
pay the claim, such an element sufficiently appears in the requirements of the 
policy that any claim should not be payable until sixty days after the company 
received proof of loss and that suit could not be brought until after full com- 
pliance with the policy, and in the delay in payment to the insured or in their 
right to file suit caused by the failure of the company until six months after the 
statements to nullify or withdraw them. 

4. Under the evidence as to the statements by the adjuster of the insurance 
company, interest was recoverable on the face amount of the policy as a liquidated 
demand made fixed or certain by “agreement or otherwise.” 

5. The items for a penalty and attorney’s fees against the insurance com- 
pany were unauthorized. 

6. The verdict for the principal amount of the policy and interest being 
authorized and the general and special grounds of the company’s motion for new 
trial, which are dealt with in the opinion, being without merit except as to the 
penalty and attorney’s fees, the judgment for the plaintiffs is affirmed upon con- 
dition that these erroneous items be written off. 

Error from Superior Court, Jeff Davis County; J. H. Thomas, Judge. 

Suit by Ida McRoberts and another against the Sentinel Fire Insurance 
Company. Judgment for plaintiffs, defendant’s motion for a new trial was over- 
ruled, and defendant brings error. 

Affirmed on condition. 


WEININGER et al. v. METROPOLITAN FIRE INS. CO. et al. No. 22783. 
Supreme Court of Illinois. Feb. 21, 1935. 
As Modified on Denial of Rehearing April 5, 1935. 
195 Northeastern Reporter 420. 
2. INSURANCE. 


In determining propriety of bringing single suit in equity against numerous 
insurers on fire policies, cost of litigation and time of court may be considered. 
(For other cases, see Insurance, Dec. Dig. § 608.) 
3. INSURANCE. ; ; ; ; ag 
Suit in equity against sixteen insurers to recover on nineteen fire policies held 
proper to avoid multiplicity of suits and also because accounting was necessary to 
prorate loss. 
(For other cases, see Insurance, Dec. Dig. § 608.) 
7. INSURANCE. 
Policy should be construed liberally in insured’s favor. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
8. INSURANCE. . 
Keeping small quantities of gasoline and benzine on insured’s premises con- 
trary to fire policies for necessary use in insureds’ business for cleaning furs and 
merchandise held such slight departure that policies were not thereby breached. 
(For other cases, see Insurance, Dec. Dig. § 326[3, 4].) 
9. INSURANCE. , 
Where insureds’ adjuster promptly delivered itemized inventory to insurers 
adjusters, and later, within sixty-day period contemplated by fire policies, formal 
proofs of loss were sent to insurers setting up short recapitulation with notation 
thereunder, “details delivered to adjusters,” insurers, having retained proofs with- 
out objection to form or sufficiency thereof, waived right to object thereafter. 
(For other cases, see Insurance, Dec. Dig. § 560[1].) 
10. INSURANCE. 

__ Where bill to recover on fire policies alleged furnishing of proofs of loss 
within sixty days, substantial compliance, which is sufficient to permit recovery, 
could be proved thereunder, where insurers, by retaining proofs without objection, 
accepted proofs as substantial compliance. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 
11. INSURANCE. 
In suit on fire policies, evidence that proofs of loss showed certain mer- 
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chandise as destroyed which, having been subsequently found, was withdrawn from 

siete by amendment, and that certain valuations in inventory had been raised, 
held insufficient to show fraud, in view of explanatory testimony. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 
12. INSURANCE. : 4 

In suit on fire policies, evidence of discrepancy between inventory showing 
fire loss and inventory previously made for income tax return at a time when mar- 
ket values were falling held insufficient to show fraud. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 
14. INSURANCE. E + fe 

False swearing in proofs of loss, in order to void policies, must be willful 
and with intent to deceive and defraud insurer. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 

Shaw, J., dissenting. 

Appeal from Superior Court, Cook County; John P. McGoorty, Judge. 

3ill by Hyman Weininger and others against the Metropolitan Fire Insurance 
Company and others. Decree for complainants, and defendants appeal. 

Affirmed. 

Samuel Levin, of Chicago, for appellants. 

Leonard M. Spira and Soble, Spira & Langeluttig, all of Chicago (Simon 
Herr, of Chicago, of counsel), for appellees. 

HERRICK, Justice. 


Hyman Weininger, Oscar Weininger, and Jacob Weininger, appellees (herein- 
after called the complainants), doing business as H. Weininger & Sons, a copart- 
nership, filed their bill: in chancery in the superior court of Cook county against 
the appellants (hereinafter called the defendants) to recover upon ninteeen fire 
insurance policies, aggregating $25,000, issued to the complainants by the sixteen 
defendants and to apportion the loss among the defendants. The fire causing the 
loss was discovered in the complainants’ place of business about 9 p. m. on Janu- 
ary 18, 1932. The loss claimed in the bill was less than the total amount of the 
insurance. The trial court determined the loss at $17,781.50, and entered a decree 
apportioning that amount amongst the defendants in accordance with their several 


liabilities under the different policies. An appeal has been prosecuted from that 
decree direct to this court. 


At the threshold of the case, we meet two of the errors assigned: (1) That 
a court of equity has no jurisdiction of the cause and that the complainants have 


an adequate remedy at law; and (2) that the defendants were deprived of the 
right of a trial by jury, in violation of section 5 of article 2 of the state Constitu- 
tion. The decision of these two controversial issues is necessary before we may 
determine whether this court has jurisdiction to review the other questions pre- 
sented. 

Each of the policies on which recovery is sought is known as a standard pol- 
icy, and each contains a provision for prorating the aggregate loss on the prop- 
erty in the proportion that the insurance written under each policy bears to the 
total insurance carried. The policies involved contain the same standard provisions 
and requirements, differing only in details as to premiums payable, issuance and 
expiration dates, amount of policy, and like particulars. 

While some cases akin in principle have been before this court heretofore, 
the precise question for decision here is one of first impression. The modern and 
progressive rule has been to relax the former unbending rules of multifariousness, 
and in order to avoid a multivlicity of suits to permit the inclusion of several 
causes of action growing out of the same set of facts and the same subject-matter, 
where the same general relief is sought and no undue oppression is worked against 
the defendants. No inflexible rule can safely be pronounced as to what constitutes 
multifariousness, nor when a court of equity will refuse to take jurisdiction and 
remit the parties to the law courts. There are so many divergent and conflicting 
decisions on the subject that an analysis or review of the different adjudications 
upon the subject would serve no useful purpose but leave us where we started, 
confronted with decisions in different jurisdictions of courts of high standing 
which have arrived at directly opposite results in treating the same subject. 
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Pomeroy’s Equity Jurisprudence (4th Ed.) § 245, states: “It will aid us in reach- 
ing the true theory, as well as in determining the extent and limitations of the 
doctrine, if we can fix at the outset all the possible conditions in which a multi- 
plicity of suits can arise, and can thus furnish a source of or occasion for the 
equity jurisdiction in their prevention by settling all the controversy and all the 
rights in one single judicial proceeding. All these possible conditions may be 
reduced to the four following classes: * * * 3. Where a number of persons 
have separate and individual claims and rights of action against the same party, 
A, but all arise from some common cause, are governed by the same legal rule 
and involve similar facts, and the whole matter might be settled in a single suit 
brought by all these persons uniting as co-plaintiffs, or one of the persons suing 
for himself alone. * * * 4. Where the same party, A, has or claims to have 
some common right against a number of persons, the establishment of which would 
regularly require a separate action brought by him against each of these persons 
or brought by each of them against him, and instead thereof he might procure 
the whole to be determined in one suit brought by himself against all the adverse 
claimants as co-defendants.” This court has heretofore approved Pomeroy’s rule 
3 above in the following cases: City of Chicago v. Collins, 175 Ill. 445, 51 N. E. 
907, 49 L. R. A. 408, 67 Am. St. Rep. 224, German Alliance Ins. Co. v. Van Cleave, 
191 Ill. 410, 61 N. E. 94, and Ashley v. Board of Education, 275 Ill. 274, 114 N. E. 
20, and has approved the principle announced in rule 4 in North American Ins, 
Co. v. Yates, 214 Ill. 272, 73 N. E. 423. 

[1-3] It is one of the favorite objects of a court of equity to do full and 
complete justice between the parties by avoiding the delays and hardships incident 
to a multiplicity of suits. McGovern v. McGovern, 268 Ill. 135, 108 N. E. 1024. In 
the case at bar we have the common right in the complainants against the defend- 
ants, the establishment of which would regularly require the bringing of at least 
sixteen separate law actions. No defendant here has a defense which is personal 
to it, alone, but the defenses are common to all the defendants. If liable, each is 
liable for the payment of loss under the same conditions as the others. The record 
contains over 5,200 pages. While the cost of litigation is not the only criterion, yet 
in determining whether the defendants are subjected to any hardship by having the 
issues here tried in equity, the question of expense to the litigants and the time 
of the court in settling the issues are factors that may properly be considered by 
the court. If the issues were submitted to sixteen different juries, it is possible 
that the findings would be varied and conflicting and for different amounts of 
liability. In fact, it would be possible that in some cases juries might return ver- 
dicts for the defendants and in others for the complainants. That there might be 
very honest differences as to the amount of recovery is demonstrated by the record 
itself. The master who heard the case found the amount of loss sustained by the 
complainants at $21,694, while the chancellor fixed the loss at $3,812.50 less. Cer- 
tainly the case would be very much complicated in arriving at the amount of loss 
which each company should bear by reason of the pro rata provision of the 
policies if the several juries deciding the cases should determine the loss at differ- 
ent amounts. The liabilities of the defendants here by reason of the controverted 
issues as to the amount of loss and the pro rata features of the policies are inter- 
related and interdependent. There is involved herein, therefore, not only the ques- 
tion of multiplicity of suits, but, if there is a recovery by the complainants, the 
further fact that when the loss is determined some sort of accounting is neces- 
sarily required to fix and prorate the amounts for which the defendants are sev- 
erally liable. We conclude that the case here presented is a proper one for the 
assumption of jurisdiction by a court of equity, not only upon the ground of 
avoiding a multiplicity of suits but also because an accounting is likewise involved. 
Milwaukee Mechanics’ Ins. Co. v. Ciaccio (C. C. A.) 38 F.(2d) 153; American 
Central Ins. Co. v. Harmon Knitting Mills (C. C. A.) 39 F.(2d) 21. 

[4] Since we have resolved the question of jurisdiction against the defendants, 
it follows that the constitutional question is decided against them. The right ot 
trial by jury guaranteed by the Constitution is only in such actions as were known 
to the common law. Where equity takes jurisdiction, the defendants are not 
deprived of their constitutional right to a trial by jury. A trial by jury is not 4 
matter of right in an equity proceeding. Rieh! y. Riehl, 247 Ill. 475, 93 N. E. 318; 
North American Ins. Co. v. Yates, supra; Turnes v. Brenckle, 249 Ill. 394, 94 N. 
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Keith v. Henkleman, 173 Ill. 137, 50 N. E. 692; Barton v. Barbour, 104 


[5] The complainants, under provisions of the policies, were, on demand of 
the defendants, examined by them under oath prior to the commencement of the 
present proceeding. It is now urged that the complainants refused to answer cer- 
tain alleged material questions propounded to them on such examination. The 
refusal to answer such questions was on the advice of an adjuster representing the 
complainants. The complainants apparently were thoroughly examined upon all the 
material issues. The record of such examination covers approximately 300 pages in 
the record and was conducted by the defendants’ adjusters and an attorney. Refusal 
to answer the questions did not, under the terms of the policy, work a forfeiture. 
Such refusal might effect an abatement of the suit as being prematurely brought 
because of a requirement in the policy that the insured should submit to an exam- 
ination under oath, and a further provision that no suit or action on the policy 
should be sustainable “until after full compliance by the insured with all the fore- 
going requirements.” However, the defendants are not in a position here to raise 
the issue of the refusal of the complainants to answer any of such questions. No 
plea in abatement of the writ was filed. The issue cannot be raised by a plea in 
bar or by answer, but must be raised by plea in abatement of the writ. Weide v. 
Germania Ins. Co., Fed. Cas. No. 17,358, 1 Dill. 441; Humphrey v. National Fire 
Ins. Co. (Tex. Com. App.) 231 S. W. 750; George v. Connecticut Fire Ins. Co., 
8 Okl. 172, 200 P. 544, 691, 201 P. 510, 23 A. L. R. 80; Aachen & Munich Fire 
Ins. Co. v. Arabian Toilet Goods Co., 10 Ala. App. 395, 64 So. 635. 

[6-8] The several policies contained provisions against the keeping, using, or 
allowing on the insureds’ premises of gasoline, benzine, and like inflammable pro- 
ducts, any use or custom of trade or manufacture to the contrary notwithstanding. 
The proof shows both gasoline and benzine were kept on the premises in small 
quantities and used in the ordinary and usual conduct of the assureds’ business for 
cleaning furs and merchandise. The fluids were purchased in quantities not exceed- 
ing one gallon. The point is made by the defendants that the keeping and use of 
such inflammables were breaches of the policies and rendered them void. In the 
use of gasoline the process of cleaning is to put the garment in a drum in which 
is placed sawdust. Gasoline is poured on the sawdust. The drum revolves until the 
garment is cleaned. 

Capt. Young of the fire insurance patrol, testified that he reached the fire two 
or three minutes after the fire squad and engine from the city fire department had 
arrived. There was smoke through the store. The firemen were endeavoring to 
locate the fire. The witness saw Capt. McLaren, of the city fire department, carry- 
ing an open lighted flare in the workshop in the rear of the store and there saw 
him lift the lid of a cleaning vat. The fumes from the cleaning fluid ignited with 
a slight flash. The fire which did the damage for which recovery is sought was in 
the vault where the furs were kept under lock at night. There is not a scintilla of 
evidence that these small quantities of gasoline and benzine used on the premises 
were contributing factors either to the cause or extent of the fire. The evidence 
shows that the use of such volatile fluids was necessary in the conduct of the 
complainants’ business. That such liquids are commonly and generally used for 
the cleaning of furs is a matter of common knowledge. It is the rule that the 
policy or contract for insurance is to be construed liberally in favor of the 
insured and strictly against the insurance company. Treolo v. Auto Ins. Under- 
writers, 348 Ill. 93, 180 N. E. 575; Anderson v. Inter-State Accident Ass’n, 354 
Ill. 538, 188 N. E. 844; Budelman v. American Ins. Co., 297 Ill. 222, 130 N. E. 513; 
German Ins. Co. v. Gibe, 162 Ill. 251, 44 N. E. 490. The keeping and using of 
such volatiles on the premises for necessary use in the complainants’ business was 
such a slight departure from the provisions of the policies that there was no 
breach thereof. Fraim v. National Fire Ins. Co., 170 Pa. 151, 32 A. 613, 50 Am. 
St. Rep. 753; Davis v. Pioneer Furniture Co., 102 Wis. 394, 78 N. W. 596; Arnold 
v. American Ins. Co., 148 Cal. 660, 84 P. 182, 25 L. R. A. (N. S.) 6; Hanover 
Fire Ins. Co. v. Eisman, 45 Okl. 639, 146 P. 214, Ann. Cas. 1918D, 288; Maril v. 
Connecticut Fire Ins. Co., 95 Ga. 604, 23 S. E. 463, 30 L. R. A. 835, 51 Am. St. 
Rep. 102; Faust v. American Fire Ins. Co., 91 Wis. 158, 64 N. W. 883, 30 L. R. A. 
83, 51 Am. St. Rep. 876; American Central Ins. Co. v. Green, 16 Tex. Civ. App. 
31, 41 S. W. 74; La Force v. Williams City Fire Ins. Co., 43 Mo. App. 518; 
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Mitchel v. City of London Assurance Co., 15 Ont. App. 262; McCornack’s Insur- 
ance Law of IIl., p. 244. . 

[9] The defendants urge that there was a failure on the part of the com- 
plainants to give immediate notice and satisfactory proof of loss within sixty 
days from the date of the fire. Each of the policies contained a provision 
requiring the insured to make a complete inventory of the property damaged 
and undamaged, setting forth the quantity, cost of each article, and amount 
claimed thereon, and to render a statement to the company within sixty days 
from the date of the fire, stating the origin of the fire, the interest of the insured 
in the property, the cash value of each item thereof, the amount of loss thereon, 
and other pertinent information concerning the property and the premises. 
Such statement is required to be signed and sworn to by the insured. Each 
policy further provided that no loss shall be payable thereunder unless satis- 
tactory proof of loss has been received by the company within sixty days, and 
that no suit against the company shall be sustained until full compliance by the 
insured with all of these requirements. 

The day after the fire the adjuster for the complainants sent notice of the 
loss to each of the defendant companies. On January 26 the complainants’ 
adjuster delivered to the adjusters for the defendants an itemized inventory 
of the property in the store at the time of the fire, setting forth in detail the 
replacement cost, depreciated inventory value, and salvage value of each individual 
item of merchandise. On February 2 the complainants sent their proofs of loss, 
properly signed and verified, to each of the several defendants. The proofs of 
loss were prepared on regular forms provided for that purpose. Instead of listing 
and describing therein the articles damaged or destroyed by fire in detail, the 
complainants set up a short recapitulation, stating the total value of the merchan- 
dise and the total loss, with a notation thereunder, “details delivered to the 
adjusters.” The total loss claimed was $25,071.35. The proofs included a fur 
coat and some linings claimed to have been destroyed but which later were 
found. The coat was not damaged but the linings were. The total value of 
these items was $1,042.50. The complainants’ attention was not called to this 
misstatement in the proofs of loss by any of the defendants or their adjusters or 
agents. On discovering the error, on March 23 an amendment to the proofs of 
loss, deducting the value of the fur coat and the difference between the market 
value and salvage value of the linings, was sent to each of the defendants. The 
amended proofs reduced the amount claimed to $24,028.85. This amendment 
was not sworn to, but on April 2 an amendment identical with that of March 23, 
and duly verified by the complainants, was delivered to each of the several 
defendants. 

The question arises as to whether the proofs of loss delivered to the defend- 
ants on February 2 were a sufficient compliance with the condition precedent to 
recovery stated in the policies. The defendants urge that strict compliance is 
necessary, while the complainants contend that substantial compliance is 
sufficient. In the decision of this question it is proper to consider the fact that 
none of the defendants made any objection to the form or sufficiency of the 
proofs of loss until after the present proceeding was instituted. By the weight 
of authority, if the insured attempted to comply with the requirements of the 
policies as to notice and proof of loss, the receipt and retention of the notice and 
proof without objection constitute a waiver of the insurers’ right later to object 
thereto as not satisfying the requirements of the policies. Continental Ins. Co. 
v. Rogers, 119 Ill. 474, 10 N. E. 242, 59 Am. Rep. 810; Phoenix Ins. Co. v. Tucker, 
92 Ill. 64, 34 Am. Rep. 106: German Ins. Co. v. Ward, 90 Ill. 550; Pearce Mfg. Co. 
v. Lebanon Mutual Ins. Co., 216 Pa. 265, 65 A. 663; 33 Corpus Juris, 27, § 686. 
If the proof of loss furnished is not satisfactory, the insured is entitled to be 
advised, and the company is bound to inform him of any want of compliance in 
the proofs of loss furnished, in order that an opportunity may be given the 
insured to cure the objection. In the absence of such notice, the insurance 
company cannot avail itself of defects in the notice. Birmingham Fire Ins. Co. 
y. Pulver, 126 Ill. 329, 18 N. E. 804, 9 Am. St. Rep. 598. 

[10] The defendants also contend that there is a variance between the 
pleadings and proof. The complainants alleged in their bill that they had within 
the sixty-day period, and on February 2, 1932, rendered a proof of loss to each 





Fire | Weininger et al. v. Metropolitan Fire Ins. Co. 621 


f the defendants, stating the cash value of each item and the amount of loss 
thereon, and that the complainants had kept and performed all things on their 
part required by the policies. The defendants urge that this is an allegation of 
performance, whereas the proof shows facts constituting a waiver of performance, 
and that there can be no recovery because of such variance. The defendants 
rely on the case of Feder v. Midland Casualty Co., 316 Ill. 552, 147 N. E. 468, 
as sustaining their position and overruling the earlier cases in this state on this 
subject. In the Feder Case no written notice of the fire nor proof of loss was 
given to the insurer. The complainants in that case alleged performance of 
those conditions and then introduced evidence which tended to show a waiver 
of the conditions on the part of the defendant. In that situation it is manifest 
that, since there was no attempt to comply with those requirements of the 
policy, the insurer could not be estopped from setting up such defense by 
reason of its failure to insist on a strict compliance with the condition. That 
case, in Our Opinion, is not authority for the defendants’ contention. In the 
case at bar, the record presents not a waiver of performance of making proof of 
loss, but simply a waiver of the manner and form of proof of loss made. The 
defendants, in receiving the proofs of loss, retaining them, and failing to object 
to their form or sufficiency, accepted the proofs as a substantial compliance 
with the condition and thereby conceded that the complainants had performed 
this requirement of the policies. Such substantial compliance is sufficient to 
permit recovery (33 Corpus Juris 17), and may be proved under the allegations 
of the complainants’ bill (Pearce Mig. Co. v. Lebanon Mutual Ins. Co., supra; 
Long Creek Building Ass’n yv. State Ins. Co., 29 Or. 569, 46 P. 366). 

[11] The defendants claim that they are not liable under the policies by 


reason of fraud and false swearing on the part of the complainants. They urge 


fraud in the inclusion of the coat and linings in the proofs of loss of February 
2, which were subsequently withdrawn from the proofs of loss by the amend- 
ment of March 23; that the inventory of the complainants as of December 31, 
1931, shows three of the items of valuation therein had been raised, and one 


ittm of furs originally shown as “Persian” had been crossed 


out, the word 
Russ” written thereover, and the price thereon changed from $725 to $1,725; 


also, that the inventory of the complainants for the year ending December 31, 
1930, totaled $26,580, while the inventory for the same date in the income tax 
report submitted to the government for the calendar year 1930 was only $18,875. 
The defendants claim that the above matters, together with the refusal of H. 
Weininger, one of the complainants, to answer certain questions propounded to 
him on his examination, are conclusive evidence of fraud and deceit on the part 
of the complainants, show an effort to recover through such fraudulent means 
an amount greatly in excess of the loss sustained, and that thereby they lost 
their right of recovery against the defendants under such policies. The defend- 
ants claim that their adjusters at an early date discovered the coat and linings 
undamaged in the store. The record shows no evidence whatever that such infor- 
mation was ever communicated to the complainants prior to the filing of their 
amended proofs. The complainants assert they discovered such merchandise 
and linings had been included in the original claim through mistake, and that 
the filing of the amended reduced proofs was an effort on their part to rectify 
an honest error and was made freely and voluntarily, and without any sugges- 
tion on the part of the defendants. As to the alleged fraud on the part of the 
complainants in raising the figures on four items of the inventory of December 
31, 1931, and substituting the name “Russ” in lieu of “Persian” on one of these 
items, a photostatic copy of the inventory in question is shown in the record, 
and its appearance discloses no indication of any attempted artifice in making 
the changes. They are clear and unmistakable and do not require the use of a 
magnifying lens nor the testimony of an expert to detect. H. Weininger, one 
ot the complainants, by his testimony explained the alterations were made by 
him shortly after the inventory figures were set up, from his own detection of 
the errors on the first listing. The evidence in the record shows that the values 
f the items were fairly comparable to the figures as changed, and that there 
was, in fact,'on hand at the time of the fire a Russian broadtail coat as listed 
and not a Persian broadtail coat. In a stock of goods of the size here involved 
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and more or less disarranged by reason of the fire, we can readily perceive the 
mistake could have been made without any dishonest motive. There js no 
sufficient evidence that the complainants willfully swore falsely to the original 
proofs of loss which included the items of the fur coat and the coat linings. 

[12] Answering the discrepancy between the inventory made for the income 
tax return and the complainants’ inventory showing the values on which com- 
plainants are predicating their claim for loss, H. Weininger’s uncontradicted 
testimony is that in making the inventory of December 31, 1930, in the income 
tax return, the inventory value was reduced because market values were then 
tumbling, and in order to secure complainants against making an income tax 
return that was not justified under the then prevailing unsettled business con- 
ditions, he acted on advice obtained at the office of the income tax collector to 
the effect that he could make such reduction in values of inventory as he reason- 
ably believed would safeguard the firm against paying taxes on the basis of an 
inventory that might thereafter be stabilized at a lower figure. This income 
tax return inventory was for a period of more than a year prior to the fire. It 
is not an unusual experience in human affairs to find that property for taxation 
purposes shrinks quite perceptibly in value, and with the uncontradicted testi- 
mony of the complainants as to the circumstances under which the income tax 
statement was made, we catnot hold in making the inventory or proof of 
loss the complainants were guilty of fraud. 

The alleged fraud im the refusal of the complainant H. Weininger to answer 
certain questions on his sworn examination before the insurance companies’ 
adjusters has been heretofore discussed. The unanswered questions were imma- 
terial to the issues involved. It does not appear that the defendants were 
prejudiced by the complainants’ refusal to answer and no fraudulent motive is 
shown for the refusal. 

The testimony of Albert Horwitz, one of the two fur valuation experts called 
by the defendants on the trial, shows that he definitely sought by examination 
of the complainants’ books and records, by counting skins in certain coats and 
by checking items in the store, to discover evidence of fraud pertaining to the 
complainants’ claim, but that he found every one of the articles in the list fur- 
nished him by the adjuster with the exception of perhaps one or two skins, and 
that, in addition, he found a number of skins that were not listed and were not 
on the December 31, 1931, inventory. 

|13, 14] The presumption very properly is that all men are honest. Where 
fraud is charged, it must affirmatively be proved by clear and convincing testi- 
mony. It cannot be established upon mere suspicion. McKennan y. Mickel- 
berry, 242 Ill. 117, 89 N. E. 717. False swearing in a proof of loss in order to 
void the insurance policy must be willful and with intent to deceive and defraud 
the insurer. Commercial Ins. Co. v. Friedlander, 156 Ill. 595, 41 N. E. 183; 
Rockford Ins. Co. y. Nelson, 75 Ill. 548; Wittels Loan Co. v. Liberty Fire Ins. 
Co. (Mo. App.) 273 S. W. 192; Hanscom v. Home Ins. Co., 90 Me. 333, 38 A. 324. 

|15] The testimony of the complainant H. Weininger given before the master 
on the subject of values, and also that of his expert witnesses, is attacked as being 
willfully false, and it is urged that under the provisions of the policies the 
policies are voided by such false testimony. Weininger testified to a higher 
amount of damages before the master than the complainants’ other witnesses. 
The amount, however, was not materially in excess of that of the apparently 
well qualified witnesses produced by him on this same subject. On the showing 
made, Weininger was familiar with furs and garments. He was one of the com- 
plainants and naturally interested in the amount of his recovery. By reason of 
his interest and bias he may have testified to greater values than the other 
witnesses, but, conceding for the purpose of the point that the valuations placed 
by him on the garments were exaggerated, it does not follow that his testimony 
was false within the meaning of the terms of the policy. The subject of damage 
was at most a matter of opinion. No two witnesses on either side of the case 
agreed exactly on values. In that situation it is not for us to say that Weininger 
might not be entirely correct in his testimony as to values. The testimony ot 
the complainants’ expert witnesses is also attacked as being fraudulent. The 
record shows that each was a man of iong and full experience in the fur garment 
trade and apparently competent to pass upon and express an opinion on the 





Fire | Nowak v. City of New York Ins. Co. 623 


subject of values. We would not be justified in saying that the testimony of 
the complainants’ witnesses was fraudulent because of the fact they placed a 
valuation on the merchandise destroyed and damaged at a materially higher 
figure than did the defendants’ witnesses. It would be just as logical to say that 
because of such discrepancy the testimony of the defendants’ witnesses was 
fraudulent. Neither conclusion follows. We do noi find the complainants 
cuilty of giving false testimony or making false statements with the intention 
to deceive or defraud. 
Other alleged grounds of fraud are urged by the defendants which it will 
he unnecessary to detail in this opinion, but all have been considered 
[16] Lastly, it is urged that the complainants did not prove, by a prepon- 
derance of the evidence, the amount of loss and damage in accordance with the 
terms of the policies. The parties do not differ as to the legal rule fer the 
ascertainment of damages in the event of liability. It would appear from the 
evidence that there is no fixed market price for skins or fur garments. The 
price is affected by many different factors. The complainants offered the testi- 
mony of three experts on fur values and also the testimony of the complainant 
H Weininger, who had been in the fur business for about twenty years. The 
defendants offered the testimony of two experts. The testimony of the com- 
plainants tended to prove a loss of about $23,000, while the testimony of the 
defendants tended to establish the loss at approximately $13,000. The com- 
plainants have sustained a loss. The extent thereof is a controverted question 
of fact. The amount of the loss as determined by the trial court was well within 
the range of the evidence. The trial court approved the master’s findings 
except as to the amount of the damages, which the court reduced. We are not 
able to say the decree is against the weight of the evidence, and in that situation 
of the record the decree will not be disturbed. Union Colliery Co. v. Fishback, 
299 Tl]. 165, 132 N. E. 492; Smith vy. Thomas Elevator Co., 278 Ill. 328, 116 N. E. 
3. L. R. A. 1917E, 721; Klekamp v. Klekamp, 275 Ill. 98, 113 N. E. 852, Ann. Cas. 


The record discloses no prejudicial error against the defendants, and the 
decree of the superior court is affirmed. 
Decree affirmed. 


NOWAK v. CITY OF NEW YORK INS. CO. No. 31890. 
Supreme Court of Kansas. April 6, 1935. 
42 Pacific Reporter (2d) 954. 
INSURANCE. 

Where fire policy on personalty contained encumbrance clause, insured’s 
failure to inform agent taking application of existence of two chattel mortgages 
constituted concealment of material fact which rendered policy void, although 
insured was not interrogated concerning them by agent. 

(For other cases, see Insurance, Dec. Dig. § 283[1].) 

Syllabus by the Court. 

Where a fire insurance policy issued on personal property contains the usual 
provisions with reference to its being void if the property insured be or become 
encumbered by a chattel mortgage, or the insured has concealed or misrepresented 

material fact or circumstance concerning the insurance or the subject thereof, 

there existed two chattel mortgages on such property at the time of the writing 
f the policy and at the time of the fire, and the insured knew of the existence of 

h chattel mortgages, but did not mention them, nor was he interrogated con- 
erning them by the agent, and the only application for insurance was made and 
signed by the agent, the failure of the insured to inform the agent of such existing 
material facts within his knowledge amounts to such a concealment as would, under 
the provisions of the policy, render it void. 

Harvey and Smith, JJ., dissenting. 

\ppeal from District Court, Sherman County; William B. Ham, Judge. 

\ction by Carl Nowak against the City of New York Insurance Company 
Judgment for plaintiff, and defendant appeals. - 

Judgment reversed, and cause remanded, with directions. 

Charles I. Sparks and Clarence R. Sparks, both of Goodland, for appellant. 

rank J. Horton and Forrest J. Horton, both of Goodland, for appellee. 
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HutcuHison, Justice. 

The question here involved is the validity of a fire insurance policy containing 
the usual provision that it shall be void if the personal property insured shall he 
encumbered by a chattel mortgage or the fact of its being so encumbered be con- 
cealed from the insurance company, when no inquiry was made by the insurer 
to encumbrances and no misrepresentations were made by the insured. 

The plaintiff was a tenant owning an undivided two- thirds interest in 147 acres 
of growing wheat on July 7, 1931, and the remaining one-third interest therein 
belonged to the landowner. An agent of the defendant insurance company saw the 
landowner and tenant together and went with them to the wheat field, examined 
the crop, wrote and signed the application himself, and two days later, when the 
premium was paid, handed to plaintiff a policy covering the combined interests in 
the wheat crop of both parties. The policy covered a period of two months only, 
but the wheat was entirely destroyed by fire within that time, after it had been 
harvested and was stored in a private granary. The company paid the eet 
for his share of the loss, but refused to pay the tenant, because it had learned < 
the fire that there were two chattel mortgages on his share of the crop at the tine 
the policy was written and at the time of the fire. 

The tenant commenced this action to recover his share of the loss, attaching to 
lis petition a copy of the policy, which provided that the policy would be void “if 
the subject of insurance be personal property and be or become encumbered by a 
chattel mortgage,” and further that “this entire policy shall be void if the 
has concealed or misrepresented in writing or otherwise, any material fact 
cumstance concerning this insurance or the subject thereof; or if the interest of 
the insured in the property be not truly stated therein.” The answer pleaded as a 
defense the provisions contained in the policy, as above stated, and also set out the 
names of two parties who held separate mortgages for substantial amounts on the 
tenant’s share of the wheat, each had been executed prior to the giving of the 
policy of insurance and existed as encumbrances thereon at the time of the fire. 
The reply admitted there were statements in the policy similar to those pleaded in 
the answer and that the two mortgages mentioned existed as stated in the answer, 
but denied all other allegations of the answer. 

\fter the introduction of evidence by plaintiff, the defendant demurred thereto, 
which was overruled, and the jury rendered a verdict for plaintiff for $510.59, and 
the court rendered judgment thereon after overruling defendant’s motion for a new 
trial. 


as 


insured 


or cir- 


The evidence of plaintiff was mainly to the effect that he had not been asked 
by the agent of defendant anything about mortgages or encumbrances upon the 
wheat. 


Appellant insists that it was error for the trial court to overrule its demurrer 
to the ang s evidence and its motion for a new trial, urging that the 
Humble v. Insurance Co., 85 Kan. 140, 116 P. 472, 473, Ann. Cas. 1912D, 630, on 


case ot 


which the appellee strongly relies, should not be controlling in this case, for the 
reason “that it is contrary to the clear weight of authority,” and for the further 
reason that in that case the existence of a mortgage was a disputed question of 
fact. In the Humble Case, supra, it was held: “Where a policy, containing a clause 
prohibiting incumbrances, is issued on an oral application, and no inquiries are 
made as to mortgages or incumbrances on the property, and no representz ations in 
regard to the incumbrances are made, and the insured does not intentionally conceal 


the facts, and is not guilty of any misleading conduct, the existence of a mortgage 
on the property will not invalidate the policy 


\ y, nor prevent a recovery from the 
insurer.” Syl. 5. . 

The same case was back again after a new 
opinion is reported in 91 Kan. at page 307, 137 P. 980, adhering in general to the 
conclusions reached in the earlier case. In both cases the existence of a mortgage 
was a controverted matter, but in the opinion on the rehearing of the second review, 
reported in 92 Kan. at page 486, 141 P. 243, a majority of the court adhered to the 
opinion previously expressed on the theory that “the insured who is asked and who 
answers nothing respecting incumbrances on the property, and who pays his money 


in the belief that he is procuring insurance, should not be held bound by the incum- 
brance clause.’ 


Appellee also cites other cases 


trial had been ordered and the 


where the answers and information given by 
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the insured were not correctly noted by the agent in the applications, but these 
cases are not strictly applicable here, where no information was given by the 
insured about encumbrances and no questions were asked about the same by the 
agent, although the application signed by the agent stated there were no encum- 
brances on the property. 

The case of Akers v. Farmers’ Alliance Ins. Co., 118 Kan. 241, 234 P. 956, was 
under very similar circumstances and conditions. It was an action on a fire insur- 

“ policy for the loss of grain subject to a chattel mortgage. No reference was 
made in the written application about encumbrances, and nothing was said on this 
subject by the agent or the insured. The defendant was a mutual company, and 
copy of its by-laws was attached to the policy, providing that, in the absence of 
an agreement indorsed on the policy, it should be void if the personal property 
insured was encumbered by mortgage. The policy was held to be void, and judg- 
ment was rendered for the defendant insurance company. Extended reference was 
nade in the opinion in this case to the decision in this one point in the Humble 
Case, supra, and the concluding sentence on the subject is as follows: “The decision 
is not controlling in the present case, but it may be noted that it is contrary to 


weight of authority.” Page 243 of 118 Kan., 234 P. 956. 
26 C. J. 184, after referring to the decision in the Humble Case and other 


similar cases on this subject, states that: “* * * The current of authority 
tha: 


a} 
the 


y asserts 
he policy stands avoided if there is an encumbrance not disclosed and the pol- 
icy contains an express condition or requirement of disclosure, although insured 
had no actual knowledge of the condition; and such condition is reasonable and 
valid.” 

It was said in the opinion of Supica vy. Metropolitan Life Ins. Co., 137 Kan. 
204, 208, 19 P.(2d) 465, 467, which was an action to collect the amount of a life 
insurance policy, where only a portion of the last semiannual premium had been 
paid when due a few months prior to the death of the insured, contrary to _ pro- 
visions of the policy requiring it to be fully paid, that: “There is no more reason 
why the courts should modify a plain and unambiguous insurance contract that in an 
es should write a new contract for any other parties.” 


i 14 R. C. L. 1062, it is stated as a general proposition that: “A condition that 
an insurance policy shall not be valid if the property is mortgaged does not con- 
travene public policy, and where there exists such a warranty an encumbrance 
avoids the policy.” 

In Hughes v. Millers’ Mut. Fire Ins. Co., 147 Tenn. 164, 246 S. W. 23, 28 A. 
L. Kk. 801, this subject is exhaustively treated pro and con with numerous citations 
leaning strongly toward the conclusion that the policy is void where it contains 
provisions making it void if the property is encumbered by chattel mortgage and 
the insured knew of such encumbrance and failed to disclose such fact, 
of whether any inquiry was made by the agent concerning such matter. 
In 4 Couch, Encyclopedia of Insurance Law, § 909, it is stated: “In the absence 
of statutory prohibition a condition voiding the policy if the insured property be 
personalty, and shall be or become encumbered by a chattel mortgage, is reasonable 
and valid, or, as it has been held, conditions prohibiting encumbrances and liens 
upon insured personal property withcut the consent of the insurer, and declaring 
the policy void in case of a breach thereof, are not only legal and conformable to 
public policy, but also reasonable and proper. This follows from the fact that 
varties who are sui juris may make whatever insurance contracts they please, so 
long as no fraud or deception is practiced.” 
In German American Insurance Co. v. Darrin, 80 Kan. 578, 582, 103 P. 87, 89, 
where the iron-safe clause was involved in the action on the policy, it was said 
the opinion: “As to all terms and conditions not made the subject of previous 
stipulation, the plaintiff had the right to assume, and was bound to know, that the 
policy would be in the usual form issued by the defendant.” 


_ We must assume that the insured knew of this usual provision in the policy of 
insurance about encumbrances making the policy void, and at any rate he could 
have no justifiable excuse for not knowing of it after receiving the policy. If the 
insured knew of the existence of these mortgages on the wheat, his failure to so 
inform the agent, regardless of whether or not any inquiry was made by the agent, 
would amount to such a concealment as would under the provisions of the policy 


regardless 
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render it void. For these reasons there was error in overruling the defendant's 
demurrer to the plaintiff's evidence and its motion for a new trial. 

The judgment is reversed, and the cause is remanded, with directions to render 
judgment for the defendant. 

Harvey, Justice, dissents. 


TRANSPORTATION MUT. INS. CO. v. SOUTHERN SCRAP MATERIAL 
CO., Limited. No. 32586. 
Supreme Court of Louisiana. April 1, 1935. 
160 Southern Reporter 800. 
2. INSURANCE. 

Insurer, as assignee of insured lessor held not entitled to recover, against 
lessee of premises for damages resulting from destruction of premises by fire of 
unknown origin under evidence not establishing that fire was caused by throwing 
upon floor of lighted cigarette butts or hali-burned matches or by failure to 
comply with recommendations of fire inspector, or that failure to have fire 
extinguishers properly located and equipped prevented fire from being extin- 
guished, 

(For other cases, see Insurance, Dec. Dig. § 607.) 

3. NSURANCE. 

Insurer paying fire loss could not maintain, as assignee of rights of lessor 
under lease, damage action against lessee, since no privity of contract existed 
between insurer and lessee in respect to lease. 

(For other cases, see Insurance, Dec. Dig. § 607.) 


Appeal from Civil District Court, Parish of Orleans; M. M. Boatner, Judge. 

Suit by the Transportation Mutual Insurance Company against the Southern 
Scrap Material Company, Limited. Judgment for defendant, and plaintiff 
appeals. 

Affirmed. 

Spearing & McClendon, of New Orleans, for appellant. 

Lazarus, Weil & Lazarus and Herman S. Lindy, all of New Orleans, for 
appellee. 

LAND, Justice. 

On April 13, 1921, the New Orleans Terminal Company leased to defendant, 
Southern Scrap Material Company, Limited, a certain piece or parcel of land, 
indicated on the map in the transcript, containing 56,316 square feet, more or 
less, together with the improvements located thereon. 

The leased premises comprise the larger portion of a square in the city of 
New Orleans, bounded on the north by Conti street, on the east by David 
street, on the west by Solomon street, and on the south by Bienville street. 

East of this square, in the next square across David street, are located the 
“Mule Barns.” 

In the southwest portion of this square, which is not covered by the lease, 
is located a dwelling house, near the west wall of defendant company’s plant. 

The building that was leased to defendant company was one of the old barns 
in Bienville street between David and Solomon streets, in the city of New 
Orleans, which had been occupied by defendant company as a junk yard since 
1905, although the lease in question was entered into only on April 13, 1921. 

About 6:30 o’clock in the evening, October 29, 1929, a fire of undetermined 
origin occurred in the building, which virtually destroyed it, with the exception 
of certain portions of the brick outer walls which are still standing. 

The dwelling house, in the southwest portion of the square, and near the 
west wall of the building destroyed, was damaged only to a small extent. 

The plaintiff insurance company paid the insured, the New Orleans Terminal 
Company, the loss, estimated at $13,123.05, and on April 12, 1930, that company 
assigned its claim or demand against defendant company to plaintiff insurance 
company. The present suit is predicated upon this assignment. 

Plaintiff insurance company contends, of course, that the fire was the result 

f defendant company’s gross negligence. 

Defendant company, on the other hand, asserts that there were no sufficient 

allegations in the petition, and no proof in the record, of any causal connection 
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between the acts of negligence alleged, and the fire which destroyed the building 
and damaged the dwelling house. 

The exceptions of no cause or right of action filed by defendant company were 
overruled by the trial judge. The case was tried on the merits, and judgment was 
rendered in favor of defendant company, rejecting the demands of plaintiff insur- 
ance company at its costs. 

From this judgment, plaintiff insurance company has appealed. 

At the outset it is to be observed that it is conceded by counsel for plaintiff 
in their brief that “no one knows the cause of this fire.” Brief, p. 25. (Italics ours.) 

Then counsel for plaintiff argues the possibility or probability that “the fire 
started from the throwing of lighted cigarette butts or half burned matches on the 
otl-soaked floor, or on the old clothing of the laborers, or on the sacks, by men 
when changing their clothing preparatory to leaving the premises.” But, in any 
event, counsel for plaintiff state that “it is certain that defendant corporation did 
not comply with the recommendations of the fire inspector and that the fire 
occurred from the use of the premises by defendant.” Brief, p. 25. 

There was no “oitl-soaked floor” or “oil-soaked platform’ in the rear of the 
building. The fact is that on this platform was an electrically operated automatic 
emery-wheel machine, to sharpen the edges of shears and large blades used for 
cutting steel, iron, and other metals. Over this emery wheel was a jet of water 
constantly flowing while the machine was in operation, and, from the steady flow 
of water over the emery wheel, the floor of this small platform had become, and 
constantly remained, water-soaked, as shown by the testimony of the vice presi- 
dent, night watchman, superintendent of the plant, and several laborers. 

It was on this platform that four or five of the negro laborers were accus- 
tomed to undress in the evening and leave their overalls and working clothes until 
the next morning, and where the inspector said he had from time to time observed 
a cigarette butt or a burnt match. 

Besides, the record shows that defendant company had strict rules against 
smoking within the building and that every reasonable effort was made to enforce 
these rules. 

It is a fact that, except for some $2,000 of insurance on its trucks, the defend- 
ant company did not have one cent of insurance on a large stock of metals, rub- 
ber, and kindred articles in the leased premises, valued at $50,000, which was 
totally lost in the fire. 

It is also a fact that the night watchman, who is also charged with negligence 
by plaintiff insurance company, was operating a lunch counter in the leased prem- 
ises, and suffered a loss of some $2,000 in the fire, without one dollar of insur- 
ance, occasioned by the complete destruction of his tables, counters and chairs, and 
store of goods. 

Under such a state of facts, it is incredible that defendant company should 
have failed, time and again, as charged by plaintiff insurance company, to keep its 
premises clean and free from all inflammable material, and to faithfully comply 
with such rules and regulations as may be prescribed, looking to the prevention of 
fires and compliance with the insurance contracts and policies. 

If defendant company was maintaining or permitting acts of negligence in the 
leased premises, insured by plaintiff insurance company, year in and year out, 
which were, in fact, a continuous fire hazard and menace, it is inexplicable that 
plaintiff insurance company did not cancel the policy, and that the New Orleans 
Terminal Company, the lessor, did not cancel the lease on the premises held by 
defendant company. 

The building in question, belonging to the New Orleans Terminal Company, 
was built alongside one of its main switch tracks, and into this very building were 
run two spur tracks from this switch. The portion of the building near which the 
fire was first discovered was less than 15 feet from the spur tracks, and that end 
of the building less than 110 feet from this main switch track, and the entrance to 
the huilding was closed only by a lattice gate. Switch engines moved up and down 
this switch track at all hours of the day and night. 

If mere possibility or probability as to the cause of the fire is to be resorted 
to in this case to show causal connection between the alleged negligence of defend- 
ant company and the injury, then may it not be a most plausible or a most likely 
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explanation of the origin of this fire that it may have been caused by the emis- 
sion of sparks from one of these railroad engines? 

The contention of plaintiff insurance company that, if the fire extinguishers 
had been properly located and equipped, the fire may have been extinguished, is q 
mere conjecture, and is far from positive proof of an act of negligence, resulting 
in injury. 

The night watchman, a reputable witness, testified that when he first saw the 
fire, within a few minutes after it broke out it was beyond extinguishment by any 
hand fire extinguishers. 

This witness promptly turned in the fire alarm, and by the time the engines 
arrived, within five or six minutes, the place was engulfed in a rapidly spreading, 
all-consuming fire. 

The assistant city fire chief testified that the unusual rapidity with which the 
fire spread was due to the inflammable character of the construction of the build- 
ing and the heavily tarred roof. 

This witness also testified to the futility of hand fire extinguishers, except in 
the incipiency of a small fire, and as to numerous fires that consumed large build- 
ings, in spite of the presence and attempted use of fire extinguishers, inside hose, 
and the like. Tr., pp. 196-199, 200. 

[2] In our opinion, plaintiff insurance company has failed to establish, with 
reasonable certainty, any causal connection between the alleged faults of defend- 
ant company and the injury and, therefore, cannot recover. 

In article XI of plaintiff insurance company’s petition it is alleged that the 
New Orleans Terminal Company assigned to plaintiff “all of its right, title and 
interest in and to the claim or demand of the New Orleans Terminal Company 
against the Southern Scrap Material Company, Ltd., whether by virtue of any 
lease agreement of April 13, 1921, * * * or by reason of negligence on the 
hart of the Southern Scrap Material Company, Ltd., its employees or agents, or 
otherwise arising as a result of the loss and destruction by fire of the building or 
barn hereinabove referred to.” 

The exception of defendant company calling upon plaintiff insurance company 
to elect which of its inconsistent demands it would pursue was overruled, as well 
as the exception of no right or cause of action tendered by defendant company. 

For reasons already assigned, plaintiff insurance company cannot recover, if 
the cause of action arises ex delicto. 

{3] Nor can plaintiff insurance company sustain a cause of action ex contractu 
in this case, for the following reasons: There is no privity of contract whatever 
between plaintiff insurance company and defendant company, in so far as the lease 
of the New Orleans Terminal Company to defendant company is concerned. The 
insurance company is no party to this lease. 

Moreover, had the lease been violated, because of breach of its terms as to 
fire hazard affecting the leased premises, the remedy of the New Orleans Terminal 
Company, the lessor, would have been by suit for its cancellation. 

Judgment affirmed. 


CUSSLER v. FIREMEN’S INS. CO. OF NEWARK, N. J. No. 30228. 
Supreme Court of Minnesota. April 18, 1935. 
On Rehearing May 3, 1935. 
260 Northwestern Reporter 353. 
1. INSURANCE. 

When insurer under valued fire policy properly elects to rebuild, parties are 
deemed to have made new contract obligating insurer to restore building to its 
former condition. 

(For other cases, see Insurance, Dec. Dig. § 595.) 

2. INSURANCE. 

When insurer under valued fire policy properly elects to rebuild, insured must 
render insurer reasonable aid and co-operation necessary to enable insurer to 
restore building as nearly as may be to its former condition. 

(For other cases, see Insurance, Dec. Dig. § 595.) 

3. INSURANCE. 
Where insurer under valued fire policy properly elects to rebuild, but insured 
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refuses to render insurer reasonable aid, and instead brings suit on policy, notify- 
ing insurer that rebuilding will be at insurer’s peril, insurer is justified in failing 
to proceed witht rebuilding pending outcome of action on policy. 

(For other cases, see Insurance, Dec. Dig. § 595.) 


Syllabus by the Court. 

1. When an insurer under a valued Minnesota standard fire insurance policy 
properly elects to rebuild, the parties are deemed to have made a new contract 
under which the insurer is obligated to restore the building to its former condition. 

2. Under such a contract, the insured is subject to an implied promise to 
restore the building as nearly as may be. If the insured refuses such aid and 
restore the building as nearly as may be. If the insured refuses such aid and 
instead brings suit on the policy, notifying the insurer that, if it proceeds with the 
rebuilding, it will do so at its own peril, the insured has so breached the building 
contract as to justify the insurer in failing to proceed with the rebuilding pending 
the outcome of the action on the policy. 

Appeal from District Court, Hennepin County; H. D. Dickinson, Judge. 

Action by Louis Cussler, Jr., against the Firemen’s Insurance Company of 
Newark, N. J. From an order denying its alternative motion to amend the findings 
of fact and conclusions of law in its favor, or a new trial, defendant appeals. 

Order reversed with directions. 

M. H. Boutelle and Herbert W. Rogers, both of Minneapolis, for appellant. 

Clyde F. Bort, of Minneapolis, for respondent. 

STONE, Justice. 


Tried without a jury, this action on a valued fire insurance policy resulted in 
an order for judgment for plaintiff for the full amount of the insurance, $6,000. 
Defendant, the insurer, appeals from the order, denying its alternative motion to 
amend the findings of fact and conclusions of law in its favor or for a new trial. 


The policy, in the Minnesota standard form, covered a summer cottage on 
Lake Minnetonka. The loss was total, resulting from fire October 18, 1931. There 
was also a $300 coverage of personal property. That item is not in issue. Plaintiff 
furnished defendant his sworn statement of the loss November 13, 1931. November 
27th defendant served upon plaintiff proper and timely notice of its intention to 
rebuild the cottage instead of paying the stipulated insurance. Although defendant 
made every effort possible to have plaintiff furnish plans and specifications for 
the new building, he has refused to do so. Proceeding as best it could without the 
aid requested from plaintiff or any other, defendant employed a qualified building 
contractor, who prepared a working plan and a bill of materials for the proposed 
new cottage. (A photograph, not furnished by plaintiff, gave the externals of the 
building and the foundation indicated its dimensions). Although they were sub- 
mitted to plaintiff, he neither approved them nor suggested change or addition. 
That his testimony admits. There was neither proof nor attempted proof that the 
plan and materials proposed to be used by defendant in the rebuilding would not 
have given plaintiff a structure of general likeness and equal fitness, and in all 
respects as “serviceable and valuable as before the fire.” Globe & Rutgers Insur- 
ance Co. v. Prairie Oil & Gas. Co. (C. C. A.) 248 F. 452, 457. Neither in evidence 
nor out of it is there claim of defect in plan or materials. Defendant’s efforts to 
get at a satisfactory working plan and such specifications as were needed, if not 
all that they should be, failed in that respect solely because of plaintiff’s refusal 
ta co-operate. If any details were lacking, it was his fault and not that of defend- 
ant. 


This action on the policy was commenced in April, 1932. There was then pend- 
ing here Curo v. Citizens’ Fund Mutual Fire Ins. Co., 186 Minn. 225, 242 N. W. 


<4), 
1? 
] 


713, wherein there arose for the first time in this state the question whether, 
under a valued fire insurance policy in the Minnesota standard form, the insurer 
has the right in case of loss or damage to a building to rebuild or repair. The 
question was decided in the affirmative May 27, 1932. Because of the pendency of 
that case, it was agreed between counsel in this one that defendant’s answer might 
be delayed “until such time as the decision in the Curo Case is handed down by 
the supreme court.” Accordingly, the answer was not served until after the deci- 
sion in the Curo Case. The defense was that defendant was not liable on the 
policy because it had made timely election to rebuild. Negotiations for a settlement 
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were brought to an end by a letter written on behalf of plaintiff by his counsel 
wherein defendant was informed explicitly that, if it did rebuild, it would do so 
“positively” at its own risk. Plaintiff’s reply to the answer reiterated that, if 
defendant “did rebuild, it would do so at its own peril.” Naturally, in that situa- 
tion, defendant did not proceed with the rebuilding. 

‘{1] 1. As provided by the policy, the language of which in this respect is that 
of the Legislature rather than the insurer, the insurer had the contract right 
tc elect to rebuild. That right was confirmed by our decision in the Curo Case. 
“Upon electing to rebuild, the former contract of insurance is discharged, and 
the parties are deemed to have made a new agreement, under which the insurer 
undertakes to restore the building to its former condition. Therefore, after 
such election, the insured cannot bring any action upon the policy.” Vance 
on Insurance (2d Ed.) § 207. That is settled law. The leading case seems to 
be Morrell v. Irving Fire Ins. Co., 33 N. Y. 429, 88 Am. Dec. 396. In accord are 
Zalesky v. Iowa State Ins. Co., 102 Iowa, 512, 70 N. W. 187, 71 N. W. 433 (followed 
in Cocklin v. Home Mutual Insurance Ass’n, 207 Iowa, 4, 222 N. W. 368); Beals 
v. Home Ins. Company, 36 N. Y. 522; Wynkoop v. Niagara Fire Ins. Co., 91 
N. Y. 478, 43 Am. Rep. 686; Hartford Fire Ins. Co. v. Peebles’ Hotel Co. (C. C. 
A.) 82 F. 546, 548; Globe & Rutgers Ins. Co. v. Prairie Oil & Gas Co. (C. C. A.) 
248 F. 452, supra. 

After such an election by the insurer, “no action will lie on the policy to 
recover the money indemnity therein stipulated.” Hartford Fire Ins. Co. vy. 
Peebles’ Hotel Co., supra. The character of the change which takes place upon 
the insurer’s proper election to rebuild is illustrated in Wynkoop v. Niagara 
Fire Ins. Co., supra. In that case the plaintiff sought damages for improper 
performance by the insurer in making repairs to a building damaged by fire 
and served the usual proofs of loss. The insured thereupon demanded an arbi- 
tration of the question of damages under the policy. Arbitration was refused 
by the insured. It was held that the contract of insurance was out of the case 
with its provision for arbitration, and that the measure of damages for breach 
of the undertaking to rebuild did not depend upon damages inflicted by the 
peril insured against. The court said: “The election of the privilege of restora- 
tion involved the rejection not only of the right to discharge its liability by 
the payment of damaged to the insured, but also of those provisions of the con- 
tract having reference to that method of performance * * * The measure of 
damages for a breach of the substituted contract did not necessarily depend 
upon the amount of damages inflicted upon the house by the peril insured 
against.” 91 N. Y. 478, 482, 43 Am. Rep. 686. In Beals v. Home Ins. Co., supra, 
after a proper election to rebuild by the insurer, the insured refused to permit 
it to do so and insisted on doing his own rebuilding. Thereafter he sued upon 
the policy. It was held that he could not maintain the action. 

We are not now called upon to consider the effect of a breach by an insurer 
cf its contract to rebuild, nor to determine the measure of damage for such a 
breach, nor the rights of the insured in such a case, and so express no opinion 
thereon. 

There is nothing in this case which even suggests that the building contract 
substituted for the insurance contract November 27, 1931, has ever been breached 
by defendant. On the contrary, it has done all that in reason it could do to get 
on with performance. By this action plaintiff formally denies its right to 
rebuild. Defendant was not obligated, and by plaintiff's demand could not be 
obligated, to rebuild at the “peril” of meeting both the cost of rebuilding and the 
outcome of this action on the policy. 

[2, 3] 2. We come now to another principle which puts plaintiff very much 
in the wrong. It is thus stated by Prof. Williston: 

“Since the governing principle in the formation of contracts is the justifiable 
assumption by one party of a certain intention on the part of the other, the 
undertaking of each promisor in a contract must include any promises which a 
reasonable person in the position of the promisee would be justified in under- 
standing were included. 

“Wherever, therefore, a contract cannot be carried out in the way in which 
it was obviously expected that it should be carried out without one party or the 
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other performing some act not expressly promised by him, a promise to do that 
act must be implied.” Williston on Contracts, § 1293. 

That is the rule of our decisions. Dunnell Minn. Dig. (2d Ed.) § 1827. 
Typical cases are Douglas v. Leighton, 53 Minn. 176, 54 N. W. 1053, and Newton 
y. Highland Improvement Co., 62 Minn. 436, 64 N. W. 1146. Under that rule, it 
was plaintiff’s duty, when notified of defendant’s election to rebuild, to put 
defendant in possession for the purpose of rebuilding or offer to do so. Instead 
of doing either, his position, as stated first by his attorney through correspond- 
ence, and then finally in his pleading, was that, if defendant went on the place 
to rebuild, it would do so at its “peril.” That peril, we repeat, was the serious 
risk of having to pay not only the expense of this lawsuit and the judgment, if 
the policy instead of the cost of rebuilding. 

Next, it is too plain for argument that, if plaintiff could do so, it was his 
duty to furnish defendant with the plans and specifications of the original build- 
ing. Assuming that he had and could get none, it was yet his duty to render 
defendant reasonable aid and co-operation, first in preparing satisfactory plans 
and specifications, and then in the erection of the new building agreeably thereto. 
Such aid and co-operation plaintiff flatly refused. Thereby he was guilty of 
breach of the building contract which succeeded the one for insurance. 

The plain right of the case can be illustrated no better than by examining 
the situation with the rights of the parties hypothetically transposed. Suppose 
the building worth much more than the insurance and that plaintiff had the 
right to reject payment under the policy and to elect instead to have the building 
rebuilt by defendant. Suppose further that he did so elect and, defendant 
wrongfully refusing to rebuild, plaintiff himself did so, having first been notified 
by the insurer that he would so proceed at his own peril. In such a case, there 
would be no question but that the insured, after so rebuilding, would have the 
right to recover the cost. The insurer having from the first asserted that the 
insured must proceed at his own peril, would certainly be in no position to 
claim a breach by the insured, giving it the right to pay the amount fixed by 
the policy instead of the cost of the rebuilding. 

An insurer has the right under our standard policy to replace insured mer- 
chandise damaged or destroyed by fire. But if the insurer claiming such right 
notwithstanding proceeds with an attempted appraisal and puts the insured to 
the trouble, delay, and expense of litigation, the right to replace is lost. Knox- 
Burchard Mercantile Co. v. Hartford Fire Ins. Co., 129 Minn. 292, 152 N. W. 
650; Marthinson v. North British & Mercantile Ins. Co., 64 Mich. 372, 31 N. W. 
21. A typical case is Morley v. Liverpool & London & Globe Ins. Co., 85 Mich. 
210, 48 N. W. 502, 504, wherein there had been a forfeiture of the policy by the 
insured. But two months afterwards the insurer procured an examination of the 
insured according to the terms of the policy. “By so doing defendant subjected 
the plaintiff to additional costs and expense.” “This conduct,” said the court, 
“was entirely inconsistent with the idea that defendant insisted upon this forfei- 
ture.” Hence, the insurer was held to have waived the forfeiture. That illus- 
trates how the insurer is penalized, and properly so, for conduct inconsistent 
with the rights of the insured. The obligation to be consistent and to observe 
contract duty is no more weighty upon the insurer than upon the insured. 


By inconsistent or equivocal conduct, the insurer frequently loses by waiver 
or estoppel a right which it might otherwise have. Such conduct of an insurer 
having such a deleterious effect on its own contract rights, similar conduct on 
the part of the insured can have no less effect upon his rights. In this case, the 
conduct of defendant in electing to rebuild was unequivocal and consistent with 
its contract obligation. It did its utmost to perform that obligation, short of 
beginning the work after being notified that it would do so at its own peril. 
The conduct of the insured, on the other hand, has been in utter repudiation of 
his own plain obligation reasonably to co-operate with the insurer in rebuilding. 
To permit plaintiff so to deprive defendant of a fixed right would be to reward 
him for his own breach of contract. That the law will not permit. 

Where a building contractor, and that is what defendant became by its 
clection to rebuild, has a right to enter upon real estate to perform its contract, 
it is entitled to permission from the owner to do so. Mere absence of explicit 
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refusal of permission is not enough to put the contractor in the wrong. Denial 
of the aid and co-operation which it was the owner’s contractual duty to furnish 
is sufficient to justify the builder’s delay in proceeding with the work. The latter 
cannot be obligated by the owner to proceed at his peril and at the risk and 
expense of a lawsuit which denies the right to rebuild. 

To sum up, the determinative contract is not the original one of insurance 
but the succeeding undertaking to rebuild. Under the evidence, viewed as fay- 
crably as may be for plaintiff, there has been no breach by defendant. The 
only breach thus far has been by plaintiff whose conduct has been plainly a 
denial of the right of defendant. That, at least and in any view, “justified” 
defendant’s “refusal to proceed.” Newton v. Highland Improvement Co., 62 
Minn. 436, 441, 64 N. W. 1146, 1147. For that reason, the order under review 
must be reversed with instructions to amend the findings and conclusions of law 
conformably to the views herein expressed and to order judgment for plaintiff 
for only the $300 loss of personal property, and without pejudice to plaintiff's 
right to have the building rebuilt. 

So ordered. 

On Petition for Rehearing. 

Plaintiff's petition for rehearing is denied. But there is one thing which 
needs further comment. We said that plaintiff furnished no aid whatever in 
defendant’s efforts to formulate a working plan for the new building. That 1s 
wrong to the extent defendant’s contractor, Mr. Anderberg, testified that he did 
get some information from plaintiff. But it was incomplete by far, plaintiff 
refusing further assistance. The mistake was due to too close adherence to the 
testimony of plaintiff himself, which was that he did not “suggest changes” in 
the plan or bill of materials. At that point he says: “I had nothing to say.” 

The assertion that defendant’s delay in proceeding with reconstruction was 
a breach of the construction contract might be true if it had not been so much 
chargeable to plaintiff himself. The main point remains that defendant was 
entitled to plaintiff’s active cooperation from the outset. With the slight excep- 
tion mentioned, it was refused. 


FRANKLIN FIRE INS. CO. et al. v. BREWER. No. 31500. 
Supreme Court of Mississippi, Division A. April 1, 1935. 
160 Southern Reporter 387. 


INSURANCE. 

In action on fire policy, admission of testimony as to cost of construction of 
house insured when new /eld error. 

(For other cases, see Insurance, Dec. Dig. $ 660.) 

Appeal from Circuit Court, Leflore County; S. F. Davis, Judge. 

On suggestion of error. 

Suggestion of error overruled. 

For former opinion, see 159 So. 545. 

Watkins & Eager, of Jackson, for appellants. 

Gardner, Denman & Gardner, of Greenwood, for appellee. 

McGowen, Justice. 

On February 18th this case was reversed and remanded. 

In its suggestion of error the appellant calls our attention to the fact that we 
did not pass upon the competency of the evidence of witness J. T. Spence. This 
witness for appellee testified over the objection of appellant that the cost of con- 
struction of the house, when new, was $4,300. This evidence was incompetent, and 
it was error for the court below to admit it. With this amendment we adhere to 
the former opinion 

Suggestion of error overruled. 


COX v. HARTFORD FIRE INS. CO. et al. No. 31659. 
Supreme Court of Mississippi, Division A. April 15, 1935 
160 Southern Reporter 741. 
1. INSURANCE. 


Provision of fire insurance policy, covering not only houses on land subject to 
trust deed, but house on other land, that loss on buildings should be payable to 
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mortgagee bank as its interest might appear, assigned to bank all insurance con- 
tracted for as its interest might appear. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

2. INSURANCE. 

Where insured’s answer alleged and evidence showed in insurer’s interpleader 
suit that provision of fire policy for payment of loss to mortgagee bank as its 
interest might appear was written so as to cover all buildings on two tracts of 
land, one of which was not subject to trust deed, by mutual mistake of insurer’s 
agent, insured, and bank, court should have treated policy as reformed to conform 
to parties’ real agreement. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

6. INSURANCE. 

Insured’s negligent failure to discover mutual mistake of himself, insurance 
agent, and mortgagee bank in including insurance of house on land not covered by 
trust deed to bank in clause providing for payment of loss to bank as its interest 
might appear he/d not to estop insured from demanding enforcement of fire insur- 
ance contract according to parties’ undisputed intention. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 

Appeal from Chancery Court, Copiah County; V. J. Stricker, Chancellor. 

Interpleader suit by the Hartford Fire Insurance Company against O. A. Cox 
and J. W. Heap, receiver of the People’s Bank of Crystal Springs. From a 
decree for the receiver, defendant Cox appeals. 

Reversed and rendered. 

M. S. McNeil, of Hazlehurst, and J. Morgan Stevens and J. M. Stevens, Jr., 
both of Jackson, for appellant. 

\V. S. Henley, of Hazlehurst, for appellees. 

McGoweEN, Justice. 

The Hartford Fire Insurance Company filed a bill of interpleader in the chan- 
cery court of Copiah county, paid into court $750, the proceeds of a policy on a 
certain house which had been destroyed by fire, alleged that it had no interest in 
the contest between the claimants, and had O. A. Cox and J. W. Heap, receiver, 
summoned into court as defendants. Answers were filed by both defendants mak- 
ing claim to the fund. A trial was had and a decree of the court was entered in 
favor of J. W. Heap, receiver, and Cox appeals here. 

In 1924 Cox became indebted to the People’s Bank of Crystal Springs, Miss., 
in the sum of about $1,200, and to secure the loan he executed a deed of trust in 
favor of the bank upon a described 120 acres of land owned by him, on which 
there were some houses. This note and deed of trust was renewed annually until 
1930. Prior to 1929 Cox had carried insurance on the insurable houses located on 
he land with loss payable clause in favor of the bank. In 1929 he procured from 
the agent at Crystal Springs a five-year term farm policy of insurance not only on 
the houses described in the bank’s deed of trust, but also on a house described as 
No. 1, located on 80 acres of land owned by him, and on which land the bank had 
no claim or deed of trust. The house on this 80 acres of land was destroyed by 
fire in 1934, while the policy was in force. 

The policy contained a loss payable clause in the following language: “It is 
agreed that any loss or damage on buildings only that may be ascertained and 
proven to be due the assured under this policy shall be held payable to the 
People’s Bank, Crystal Springs, Miss., as its interest may appear, subject, never- 
theless, to all conditions of the policy.” 

lhe answer of the insured, Cox, alleged, in substance, that he applied to Lot- 
terhos tor insurance on the dwellings on both pieces of property, and advised said 
agent that the bank held a mortgage on the 120 acres of land, but did not have any 
claim on the 80 acres of land, and alleged “that by inadvertence or mistake the 
agent of said insurance company wrote said loss payable clause so as to cover all 
of the buildings on both of said pieces of property payable to the People’s Bank 
ot Crystal Springs, as its interest might appear.” Cox charges that it was never 
agreed between himself and the agent of said company, and there never was any 
agreement or understanding between himself and the People’s Bank of Crystal 
“prings to make the loss payable clause on the dwelling situated on the 80 acres 
ot land payable to said bank;-that the said People’s Bank never at any time owned 
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any interest in said 80 acres of land; never held a lien against the same of any 
description, but as charged aforesaid, the agent in preparing said policy made the 
error, “which he now preacknowledges.” 

The answer of Heap, who became the receiver of the bank in liquidation about 
two or three years before this litigation arose, denied in effect the above allega- 
tions. That was the only issue of fact submitted to the court for decision. 


The only evidence was that of Cox, the insured, and McCluney, the president, 
officer and agent of the bank, who made the contract with Cox for the renewal 
of the loan and for the security therefor. Their evidence is not in dispute; they 
fully agree that neither the mortgagor nor the mortgagee intended to secure any 
insurance, so far as the bank was concerned, on any property except that which 
was insurable and located on the land on which the bank had a deed of trust. 
The insurance company had admitted its liability for the loss and paid the amount 
thereof into court and was discharged. Cox testified that he received the policy 
from the agent, took it for granted that it had been written as requested and never 
examined it until the loss occurred. McCluney, the president of the bank, did 
examine the policy, was satisfied with it, and thought that it only protected the 
bank’s interest as to the property insurable located on the land on which it had 
a deed of trust. 

The opinion of the chancellor indicates that the proposition seriously argued 
in the lower court was that the language of the loss payable clause above set forth 
should be construed to mean that the bank’s interest was only that shown by its 
deed of trust, and, under the language—“as its interest may appear’—could not be 
extended to include property not embraced in the deed. The lower court’s con- 
struction of this clause in the fire insurance policy is aptly stated in the case of 
Sun Insurance Office v. J. M. Scott, 284 U. S. 177, 52 S. Ct. 72, 73, 76 L. Ed. 229, 
in the following language: “The loss payable clause above quoted is not informa- 
tive to the insurer of the existence of a chattel mortgage, but performs the office 
of protecting a creditor of the insured who has no interest in the insured property 
by mortgage or otherwise against the eventuality of fire loss.” 

In the cage of Colby v. Parkersburg Ins. Co., 37 W. Va. 789, 17 S. E. 303, 
the court held that where a policy of fire insurance insures A in a given sum, part 
of it on one property, part on another, loss payable to B “mortgagee, as his interest 
may appear”; B’s mortgage covers only one of the properties insured; B may sue 
on the policy in his own name, and recover total loss on both properties, not 
exceeding his debt, notwithstanding his mortgage covers only one of the prop- 
erties insured. The court also held that the words “as his interest may appear” 
do not refer to the mortgagee’s interest in the property but to the amount of his 
mortgage debt; if, at the loss, his debt had been paid, he would have had no 
interest; if still unpaid he would get all the compensation for all the loss, not 
exceeding, however, his debt. In the case at bar the word “mortgagee” does not 
appear after the name of the bank, and we are not here compelled to approve in 
full that opinion until a case shall arise in which the word “mortgagee” follows 
the name of the individual with the accompanying language “as his interest may 
appear.” 

[1-3] We have reached the conclusion that the proper construction of the clause 
here under consideration is that by the language thereof the insured assigned to 
his named creditor, the bank, all the insurance therein contracted for as its interest 
may appear, which included its debt without regard to the fact that it had partial 
security by a deed of trust on other land, but we are of opinion that the language 
of the pleading filed by Cox in this case alleged a mutual mistake on the part of 
the insurance agent, himself, and the bank, although he did not, by his pleading, 
seek affirmative relief by asking that the contract of insurance be reformed. Such 
a proceeding would have been entirely unnecessary; the insurance company was 
not affected or interested in the distribution by the court of the proceeds of this 
insurance policy, and the court was authorized to, and in our judgment should 
have, under the facts of this case, treated the insurance policy as though it had 
been reformed to conform to the agreement and contract of the parties. They did 
net contract that the insurance on a house other than these located on the land 
included in the deed of trust should be security for the debt. The issue was made, 
and the proof wholly sustained the allegation of the answer filed by Cox, and 
while a decree of reformation is always in the discretion of the court, that discre- 
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tion must be exercised in a sound judicial manner and here there is no contro- 
yversy. The minds of the parties to this litigation, Cox and the bank, never met 
on this contract as written for them by the agent of the insurance company. 
Neither party discovered the mistake until the loss occurred. The bank, through 
a receiver, undertakes to claim the money on the contract as written, without 
regard to the intention of the parties. The intention here was mutual—not to 
include insurance on the house on land owned by the insured in which the bank 
had no interest. 

The parties to the contract and interested therein, Cox and the bank, never 
discovered that the insurance contract had been written to include security on a 
house which neither of them intended should be given. Cox could have canceled 
the policy on his house at any moment before the loss, or could have had the 
insurance Company make the correction had he discovered the mistake, because 
the parties never intended that the bank should have an insurable interest in the 
house here involved. We are therefore, of the opinion that the intention of the 
parties so clearly demonstrated should have been carried out by the court, without 
the useless procedure of reforming an instrument in which only the parties here 
before the court were interested. The insurance company no longer had any 
interest therein. 

[5, 6] The negligent failure of a party to know or discover the facts, as to 
which both parties are under a mistake, does not preclude rescission or reforma- 
tion on account thereof. Section 508, A. L. I. Restatement, Contracts. In the case 
at bar the negligence of Cox was not a breach of any positive duty, and the bank 
has not been prejudiced thereby. The evidence shows that at the time the security 
was taken it was more than ample, and the bank was perfectly content therewith. 
It now appears, because of the depression, that it would be advantageous to the 
bank to apply the proceeds of this insurance policy to the debt. The rule quoted 
from the restatement seems to be in accord with the weight of auhority in this 
country. Under such circumstances we do not think Cox was estopped from hav- 
ing the contract enforced according to the undisputed, uncontradicted intention of 
the parties. The same principle has been applied by this court in U. S. F. & 
G. Co. v. Parsons, 147 Miss. 335, 112 So. 469, 53 A. L. R. 88, and the same case in 
154 Miss. 587, 122 So. 544. 

We are of the opinion that Cox is entitled to recover the proceeds of his insur- 
ance policy here, $750, and to that end the cause will be reversed, and a decree 
will be entered here. 

Reversed, and decree here for appellant. 


RHOADS v. COLUMBIA FIRE UNDERWRITER’S AGENCY et al. No. 29140. 


Supreme Court of Nebraska. April 11, 1935. 
260 Northwestern Reporter 174. 
1. INSURANCE. 


_ Petition alleging that on September 30, 1930, insurer’s soliciting agent obtained 
written application for five-year fire policy with mortgage clause attached repre- 
senting that insurance would be in force at 12 o’clock noon on following day 
and that policy would be issued and transmitted direct to mortgagee, that plaintiff 
relied on promise, paid premium, that insurer retained premium, and that plain- 
Hiff did not discover that policy had not been issued until after property was 
destroyed on October 5, 1932, did not constitute claim for insurance, but invoked 
remedy for damages for failure to promptly perform duty which facts imposed 
on insurer (Comp. St. 1929, § 44-307). 

(For other cases, see Insurance, Dec. Dig. § 128[2].) 
2. INSURANCE. 
_ Evidence, in action for damages for insurer’s failure to promptly perform duty 
imposed upon it by insurer’s agent taking application for fire policy and accepting 
Premium, held to require submission of issues to jury. 

(For other cases, see Insurance, Dec. Dig. § 128[2].) 
3. INSURANCE. 
_ Insurer’s payment of liability for loss covered by fire policy admittedly in 
lorce held not to constitute sufficient consideration for alleged compromise of 
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insurer’s liability for damages for failure to promptly perform duty imposed on 
it by application, and payment of premium, for additional insurance. 
(For other cases, see Insurance, Dec. Dig. § 579.) 


Syllabus by the Court. 

1. A motion for a directed verdict made at the close of all the evidence may 
be informal, but the particular grounds upon which verdict is directed should be 
stated therein or in the direction of the verdict. This is to enable the court to pass 
understandingly on the motion, and to advise opposing counsel that he may, if 
possible, supply the defective or omitted evidence, if permitted to do so by the 
court. 

2. Where, upon a jury trial, at the close of all the evidence, defendant moves 
the court for a directed verdict in his favor, such motion must be treated as an 
admission of the truth of all material and relevant evidence admitted favorable to 
plaintiff, and all proper inferences to be drawn therefrom; and if the evidence 
tends to sustain the allegations of the petition and the petition states a cause of 
action, the case should be submitted to the jury. 

3. The trial court is not justified in withdrawing a case from a jury if there 
is competent evidence from which the alleged facts may be reasonably inferred. 

4. To maintain a civil action under our Code, it is not essential that the action 
be denominated either an action at law or in equity, nor that it be given any par- 
ticular name. If the litigant pleads facts, and they constitute a cause of action 
or defense, the courts are bound to award the relief due. 

5. “The court will, when possible, sustain the theory intended by the pleader. 
3ut that a certain theory was evidently contemplated by the person who drew the 
pleading is of no avail as against the theory shown by the facts alleged.” 49 C. J. 
118. 

6. Pleadings and evidence in the instant case examined, and held: First, that 
the trial court was not justified in sustaining the motion for a directed verdict 
on the grounds set forth therein; and second, that the evidence tends to establish 
plaintiff's cause of action and requires submission of the issues to a trial jury. 

Appeal from District Court, Dawson County; Nisley, Judge. 

Action by Minnie E. Rhoads against the Columbia Fire Underwriters’ Agency 
and others. From an adverse judgment, plaintiff appeals. 

Judgment reversed and cause remanded with directions. 

Frank M. Johnson, of Lexington, and Craft, Edgerton & Fraizer, of Aurora, 
for appellant. 

Wells, Martin, Lane & Offutt, of Omaha, for appellees. 

Heard before Goss, C. J., Good, Eberly, Day, Paine, and Carter, JJ., and Chap- 
pell, District Judge. 


CARDINAL v. MERCURY INS. CO. et al. 
Court of Appeals of New York. Dec. 7, 1934. 
195 Northeastern Reporter 148. 


INSURANCE. 

Contractor ordering fire insurance over telephone without stating ownership 
of property, and receiving policy which was void if insured’s interest was other 
than sole and unconditional ownership, he/d not entitled to reformation of policy 
to cover his interest after loss, since there was no mutual mistake and no fraud 
hy insurer. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

Crane, J., dissenting. 

\ppeal from Supreme Court, Appellate Division, Third Department. 

\ction by James A. Cardinal against the Mercury Insurance Company and 
others. From a judgment upon an order of the Appellate Division, Third Depart- 
ment (242 App. Div. 98, 273 N. Y. S. 487), reversing upon the law and facts a 
judgment in favor of defendant the Mercury Insurance Company, entered upon a 
decision of the court at Trial Term without a jury, dismissing the complaint, 
and, among other things, directing judgment in favor of plaintiff upon new find- 
ings, defendant the Mercury Insurance Company appeals. 

Judgment of the Appellate Division reversed and that of Trial Term affirmed. 

The action was brought to reform a policy of fire insurance and to recover 
thereon as reformed. Plaintiff, who was constructing a house on a lot owned by 
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the defendants Bins, procured on July 2, 1929, from the agent of the defendant 
Mercury Insurance Company, a policy insuring him against loss by fire in the 
sum of $4,000 on the building, an indorsement stating, “Building in course of 
construction, permission given to complete.” The policy which by its terms was 
yoid if the interest of the insured was other than sole and unconditional ownership 
was delivered to plaintiff on or about July 4, 1929. The building under construc- 
tion was damaged by fire on July 28, 1929. Plaintiff brought this action to reform 
the policy, among other things, so as to insure his interest as contractor and builder 
upon the allegation that the policy was written, insuring plaintiff as owner, as 
the result of mutual mistake, or mistake on plaintiff’s part, and fraud on the part 
of the defendant insurance company. The trial court found that the plaintiff 
called up an insurance agency to procure the insurance; that his telephone conver- 
sation was with a clerk, and that he asked for a policy of $4,000 in his name with- 
ut telling the clerk that he was not the owner of the property; that the defendant 
insurance Company, through this agency, intended to and did issue such policy te 
cover a building owned by plaintiff, not intending to insure any other party, and 
that there was no mutual mistake on the part of plaintiff and the defendant insur- 
ance company in writing the policy, and no fraud on the part of such company. 

Charles B. Sullivan, Nelson R. Pirnie, and Warner M. Bouck, all of Albany, 
lor appellant. 

Frank L. Wiswall and Carl O. Olson, both of Albany, for respondents Cardinal 
and John Roshirt, Inc. 

Per Curiam. 

Judgment of the Appellate Division reversed and that of the Trial Term 
afirmed, with costs in this court and in the Appellate Division. Held, that there 
was, on the findings, no disclosure of the true interest of the assured and the policy 
was void and not subject to reformation. Lasher yv. St. Joseph Fire & Marine 
Ins. Co., 86 N. Y. 423; Skinner v. Norman, 165 N. Y. 565, 571, 59 N. E. 309, 80 
Am. St. Rep. 776. See, also, Commercial Mut. Fire Ins. Co. of Greene County v. 
Crawford, 219 App. Div. 110, 219 N. Y. S. 103. No opinion. 

Pound, C. J., and Lehman, O’Brien, Hubbs, and Crouch, JJ., concur. 

Crane, J., dissenting. 

Loughran, J., not sitting. 


APPELBAUM v. CAMDEN FIRE INS. ASS’N et al. 
City Court of New York, Special Term, Kings County. July 11, 1934. 
278 New York Supplement 618. 
2. INSURANCE. 


Service on foreign fire insurance company’s “managing agent” within statute, 
even if authorizing service on local agents’ loss clerk, is ineffective in absence of 
showing that service cannot be made on designated officers or state insurance super- 
intendent (Civil Practice Act, § 229). 

(For other cases, see Insurance, Dec. Dig. § 26.) 

\ction by one Appelbaum against the Camden Fire Insurance Association and 
others. Motion by defendant named to set aside service of summons on such 
defendant. 

Motion granted, and service of summons vacated and set aside. 

Milton Appelbaum, of Brooklyn, for plaintiff. 

Joseph Greenhill, of New York City (Joseph Greenhill and Simon Greenhill, 
both of New York City, of counsel), for defendant. 

Russet, Justice. 

[1, 2] Defendant, a foreign corporation, moves to set aside service of a sum- 
mons in this action. It is not controverted but that the paper in question was 
served upon the “loss clerk” of Reid & Co., local agents for defendant corporation. 
tis also conceded that defendant had heretofore duly designated the superintendent 
of insurance of the state of New York to accept process on its behalf. Section 
229 of the Civil Practice Act applies. It comprises three classes of persons upon 
whom service of summons on a foreign corporation may be made. The first 
includes its officers, from the president down to assistant secretary. The second, 
a designated person as the secretary of state, or superintendent of insurance or 
banks. The third, a cashier, director, or managing agent. 

In this case it is sought to justify service upon a loss clerk of a local insur- 
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ance agency under the theory of a managing agent. Even assuming, which I do 
not grant, that such loss clerk might be classified as “a managing agent,” yet under 
the statute service upon such an agent is not effective unless and until it be estab- 
lished that service upon one of the two preceding named classes cannot be effected. 
Civil Practice Act, § 229, subd. 3. In the instant motion it is neither averred nor 
claimed any attempt at service under subdivisions 1 or 2 was ever even attempted. 
See McKeon v. P. J. McGowan & Sons, 229 App. Div. 568, 242 N. Y. S. 700 (2d 
Dept.) ; Seldin v. Caledonian Insurance, 121 Misc. 444, 201 N. Y. S. 213; Taplinger 
& Co. v. Montgomery Ward & Co., 114 Misc. 115, 186 N. Y. S. 77; Malkin v. Nat. 
Ben Franklin Ins., New York Law Journal, February 17, 1925, decision by Mr. 
Justice Edward Lazansky. 

The motion is granted, with $10 costs. Submit order. Plaintiff’s attorney will 
get exhibits at office of my secretary. 


MAPU v. AGRICULTURAL INS. CO. et al. 
Supreme Court, Appellate Division, Second Department. April 18, 1935. 
278 New York Supplement 958. 
1. INSURANCE. 


Provision in fire policy making policy void unless otherwise provided by agree- 
ment in writing added thereto, if insured’s interest was other than that of fee- 
simple owner, held valid. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

2. INSURANCE. 

Oral agreement of insurer’s agent, when notified of insured’s change of interest, 
that “he would take care of the matter” and mail insured the “necessary certifi- 
cate,” held not to establish waiver or estoppel of insurer as to fire policy clause 
making policy void in case of change of insured’s interest, unless otherwise pro- 
vided by agreement in writing. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 

Appeal from Special Term, Westchester County. 

Action by Sarah L. Mapu against the Agricultural Insurance Company and 
another. From an order of Special Term which denied their motion for judgment 
on the pleadings under rule 112 of the Rules of Civil Practice, or in the alternative 
for summary judgment under rule 113 of the Rules of Civil Practice, defendants 
appeal. 

Reversed on the law and facts, and motion for’summary judgment granted. 

Argued before Lazansky, P. J., and Hagarty, Tompkins, Davis, and Johns- 
ton, JJ. 

Lawrence S. Hazzard, of White Plains (George Beisheim, Jr., of White Plains, 
on the brief), for appellants. 

Ivan S. Skura, of White Plains (Eugene Nadelman, of White Plains, on the 
brief), for respondent. 

Hacarty, Justice. 

On the 2d day of July, 1930, each of the defendants issued a policy of fire 
insurance, under the standard form as prescribed by the laws of this state, to the 
plaintiff as the owner of a described dwelling. It is undisputed that each of the 
policies contains the usual clauses declaring that they shall be void unless other- 
wise provided by agreement in writing added thereto, if the interest of the insured 
be other than that of ownership in fee-simple, and that no one shall have power 
to waive any provision or condition unless such waiver shall be in writing added 
thereto. 

[1] During the life of the policies, and on the 30th day of May, 1933, a fire 
occurred, and plaintiff seeks to recover, not as owner, but as the holder of a pur- 
chase-money mortgage, for on the 14th day of April, 1932, and after the policy 
went into effect, she had conveyed to one John Fontecchio. No agreement in writ- 
ing was added to the policies, taking cognizance of and waiving the forfeiture 
occasioned by this change of ownership. 

An insurer is entitled to know who has the title to, or an interest in, property 
proposed for insurance, to the end that it may determine whether or not to enter 
into or continue a contract of insurance. Here it was willing to contract with the 
plaintiff as owner, but it does not follow that it would have been willing so to do 
with the new owner. This element is material to the risk, and the provision as 
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to avoidance in this respect will be upheld. Savage v. Howard Insurance Com- 
pany, 52 N. Y. 502, 11 Am. Rep. 741; Perry v. Lorillard Fire Insurance Co., 61 
N. Y. 214, 91 Am. Rep. 272. 

[2] The respondent, however, seeks to avoid the effect of the position in which 
she now finds herself by alleging waiver or estoppel, and in her affidavit, in opposi- 
tion to the defendant’s motion for judgment, she avers that, within several days 
after the conveyance by her to Fontecchio, she called at the office of the appellants’ 
agent and held a conversation with one Ballou, in charge of insurance matters, 
whom she advised of the conveyance, and requested of him appropriate indorse- 
ments of the policies so as to protect her interest as mortgagee. Although the 
entire conversation is denied by Ballou, for the purposes of this motion plaintiff’s 
yersion will be accepted as true. She avers that Ballou advised her that he would 
take care of the matter, and would, in the course of a few days, mail to her “the 
necessary certificates to be attached to and endorsed upon the said policies.” 

Admittedly, this was never done, and, although the policies were in the posses- 
sion of the plaintiff and never surrendered to the agent, she retained them without 
such indorsement for more than a year thereafter, and up to and including the time 
of the fire. 

Under these circumstances, it seems clear that the plaintiff may not recover. 
The policy is void because of change of ownership, unless that provision is waived 
in writing. There is no writing. Instead, the plaintiff relies upon an oral agree- 
ment. The very purpose of requiring a writing is to prevent the interposition of 
such a contention, dependent as it is on the issue of credibility. 

The great weight of authority is that, even though an agent has agreed to 
waive such provision after the policy has had a valid inception, but has not done 
so in writing, where the policy requires such writing as the sole means of effecting 
waiver, it is void. As Bartlett, J., wrote in Moore v. Hanover Fire Ins. Co., 141 
N. Y. 219, 224, 36 N. E. 191, 192: 

“Every person who now enters into a contract of insurance is required to 
agree that no officer or agent or other representative of the company shall have 
power to waive any provision or condition of the policy, except such as by the 
terms thereof may be subject of agreement indorsed thereon, and as to such pro- 
visions and conditions the waiver must be written upon or attached to the policy, 
and he specially covenants that he will not claim any privilege or permission unless 
it be in writing. 

“The judgment appealed from ignores the plain provisions of the contract of 
the parties relating to foreclosure and waiver, and is contrary to the decisions 
of this court on the precise point presented now, and others which involve the 
same principle of construction.” 

To the same effect are Baumgartel v. Providence-Washington Ins. Co., 136 
N.Y. 547, 32 N. E. 990; Gray v. Germania Fire Ins. Co., 155 N. Y. 180, 49 N. E. 
675; Northam v. Dutchess County Mut. Ins. Co., 166 N. Y. 319, 59 N. E. 912 g2 
Am. St. Rep. 655; and Greentaner v. Connecticut Fire Ins. Co. of Hartford, Conn., 
228 N. Y. 388, 127 N. E. 249, 14 A. L. R. 841. 


\ line of authority which holds that, if the circumstance upon which avoid- 
ance might be predicated by the terms of the policy existed at its inception and 
had theretofore been made known to the agent of the insurer, who had neverthe- 
less caused the policy to be issued, waiver will be deemed to have operated despite 
the provision that it shall not take place except in writing (Whited v. Germania 
Fire Ins. Co., 76 N. Y. 415, 32 Am. Rep. 330; Berry v. American Cent. Ins. Co. 
of St. Louis, 132 N. Y. 49, 30 N. E. 254, 28 Am. St. Rep. 548; Carpenter v. German 
American Ins. Co., 135 N. Y. 298, 31 N. E. 1015; Robbins v. Springfield Fire & 
Marine Ins. Co., 149 N. Y. 477, 44 N. E. 159; McGuire v. Hartford Fire Ins. Co., 
7 App. Div. 575, 40 N. Y. S. 300), may readily be distinguished, for the reason 
that in the case at bar the change of ownership took place long after the policies 
went into effect. 

Respondent’s main reliance is Manchester v. Guardian Assurance Co., 151 
N. Y. 88, 45 N. E. 381, 56 Am. St. Rep. 600. There, shortly after the time of 
the conveyance changing ownership, the purchaser, through the seller as her agent, 
notified the insurer’s agent and requested him to go to a bank which held the policy 
as mortgagee and to procure it and make the necessary indorsement thereon, which 
the insurer’s agent agreed but failed to do. In the opinion (Martin, J.) it was 
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written (151 N. Y. p. 93, 45 N. E. 381, 382): “In this case there was an express 
promise to make the indorsement required, and there was nothing to be done by 
the plaintiffs before the defendant was to act. The policy was in the hands of 
a third person and not under the plaintiffs’ control. With a full knowledge of 
that fact, the defendant promised to go where the policy was kept and make the 
required indorsement.” 

It will thus be observed that a substantial ground for the exercise of the doc- 
trine of estoppel was there present, which is not here, namely, that the plaintiff 
had a right to assume that the agent had acually made the requisite indorsement. 
Here, however, the respondent knew, or should have known, that the change was 
not effected, for the policies were never surrendered for the purpose and remained 
continuously in her possession without the requisite indorsement. The Manchester 
Case, supra, has been distinguished on this precise ground by this court in Tomp- 
kins v. Hartford Fire Ins. Co., 22 App. Div. 380, 49 N. Y. S. 184, and in the 
Northam and Greentaner Cases, supra. As Cardozo, C. J., observed in Truglio v. 
Zurich General Accident & Liability Ins. Co., 247 N. Y. 423, 427, 160 N. E. 774, 
775: “The Manchester Case was distinguished and narrowly limited in Greentaner 
v. Connecticut Fire Ins. Co. (228 N. Y. 388 [127 N. E. 249, 14 A. L. R. 841]).” 

The result is that this case seems to be one which is well within the preponder- 
ant authority to the effect that neither waiver nor estoppel may be invoked as 
against the language of the policy requiring such waiver to be in writing. Sum- 
mary judgment under rule 113 of the Rules of Civil Practice should follow. 

The order should be reversed on the law and the facts, with $10 costs and 
disbursements, and the motion for summary judgment under rule 113 of the Rules 
of Civil Practice granted, with $10 costs. 

Order reversed on the law and the facts, with $10 costs and disbursements, and 
the motion for summary judgment under rule 113 of the Rules of Civil Practice 
granted, with $10 costs. All concur. 


MERCANTILE INS. CO. et al. v. MURRAY. No. 22577. 
Supreme Court of Oklahoma. March 19, 1935. 
Rehearing Denied April 23, 1935. 

43 Pacific Reporter (2d) 451. 





1. INSURANCE. 

insured under fire policies providing for arbitration and for insured’s produc- 
tion of books for examination had right on demand to introduce evidence before 
appraisers as to extent of his loss, and award of appraisers was not binding on 
insured, where insured’s demand for permission to produce evidence before 
appraisers was denied. 

(For other cases, see Insurance, Dec. Dig. 
2. INSURANCE. 

Evidence that manager and saleswoman in insured’s store were to receive 
portion of profits, in addition to salary, held insufficient to make issue for jury 
under defense in action on fire policies that insured was not sole owner of stock 
of merchandise damaged by fire, where insured testified that he owned entire stock 
of merchandise and that others had never made any investment therein. 

(For other cases, see Insurance, Dec. Dig. § 668[5].) 

5. INSURANCE. 

Insurer which entered into agreement for arbitration with insured under fire 
policies, without demanding proof of loss required by policies, held to have waived 
provision for furnishing proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 561.) 

Syllabus by the Court. 
_ 1. Where a fire insurance policy provides that, in the event of loss, if the 
insured and the company fail to agree as to the amount of loss, it shall “be ascer- 
tained by two competent and disinterested appraisers, the insured and this company 
each selecting one, and the two so chosen shall first select a competent and dis- 
interested umpire; the appraisers together shall then estimate and appraise the 
loss, stating separately sound value and damage, and, failing to agree, shall submit 
their differences to the umpire; and the award in writing of any two shall determine 
‘the amount of such loss,” the insured has the right, if he demands it, to introduce 


§ 572.) 





Mercantile Ins. Co. et al. v. Murray 641 


evidence before the appraisers as to the extent of his loss, and, where he is refused 
permission, upon demand, to introduce evidence, the award is not binding upon 
him. Aétna Ins. Co. v. Jester, 37 Okl. 413, 132 P. 130, 47 L. R. A. (N. S.) 1191. 

2. It is well established that, where a partnership is disputed, its existence in 

a given case is a question of fact to be determined by the court or jury; and, where 
such an issue is submitted to the court and the evidence reasonably sustains the 
court’s findings, such finding will not be disturbed by the appellate court. J. P. 
Martin Co. v. O’Connor et al., 120 Okl. 92, 250 P. 529. 
A contract for the remuneration of a person engaged in a business by a 
share of the profits of the business does not of itself make the servant or agent 
a partner in the business. In such a case there is no community of interest in the 
capital stock; the agent or servant does not act as, and is not a principal, trader; 
he is not clothed with the usual powers, rights, or duties of a partner, but is 
subject to the orders of the owner of the business, and he has nothing to do wit! 
the losses, except as they affect the amount of his remuneration. Id. 

4. Where a loss occurs of property covered by an insurance policy in the 
standard form adopted by this state, and the insurance company enters into an 
agreement with the insured, by which the amount of the loss is duly determined 
by arbitrators duly selected pursuant to the terms of the policy, without any demand 
being made by the insurance company for proof of loss required by the policy, the 
insurance company will be deemed to have waived the furnishing of such proof of 


) 
3 


5. “The general rule of pleading is that defenses which assume or admit the 
original cause of action alleged, but are based upon subsequent facts or transac- 
tions which go to qualify or defeat it, must be pleaded.” Continental Gin Co. v. 
Arnold, 52 Okl. 569, 153 P. 160. 

6. Record examined; held, that the jury were properly instructed on all issues 
supported by testimony, and, further, that the record supports the judgment of the 
trial court. : 

\ppeal from District Court, Jackson County; Frank Matthews, Judge. 

Action by M. T. Murray against the Mercantile Insurance Company and others 
to recover loss under fire insurance policies. Judgment for plaintiff, and defendants 
appeal. 

\firmed., 

Rittenhouse, Webster & Rittenhouse, of Oklahoma City, for plaintiffs in error. 

Whiteside & Yates and Guy P. Horton, all of Altus, for defendant in error. 

Busy, Justice. 

This is an appeal from a judgment of the district court of Jackson county in 
iavor of the defendant in error, as plaintiff, and against the plaintiffs in error, as 
defendants. The parties will be referred to as they appeared in the trial court. 

The plaintiff, M. T. Murray, suffered a fire loss to his shoe store, known as 
The Bootery, located in Altus, Okl. At the time of the fire, the plaintiff carried 
insurance on the stock of goods in the sum of $15,000, $11,000 of which was 
carried by the defendants and $4,000 carried by the A®tna Insurance Company. 

Soon after the fire, E. A. Thompson, a representative of the Fuller Adjust- 
ment Company, called upon the plaintiff, representing the various insurance com- 
panies, the defendants herein, and conferred with the plaintiff in an effort to effect 
a settlement. Shortly thereafter other adjusters came for the same purpose. The 
plaintiff and the adjusters were unable to agree on the value of the salvaged stock 
of merchandise, and, after some negotiations, the plaintiff and defendants agreed 
to submit to arbitration the amount of the plaintiff's loss, and an agreement to 
that effect was entered into between the plaintiff and the defendants. The terms 
of the agreement were that plaintiff was to select one arbitrator and the defendants 
one arbitrator, and the two so selected were to select a third. Two appraisers 
were agreed upon and named in the written agreement. The plaintiff was awarded 
damages in the sum of $8,250. The plaintiff refused to abide by the decision of 
the arbitrators, and brought suit against the defendants and the A&tna Insurance 
Company for their respective amounts of insurance held by each on the plaintiff's 
stock of merchandise. 

The defendants filed their respective answers. A stipulation agreement was 
entered into consolidating the four causes of action against the defendants into 
one action for the purpose of trial and appeal, under No. 474. The suit against 
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ae Insurance Company was transferred to the federal court before the 
trial. 

The defendants contended that, the plaintiff having agreed to appraisal and 
arbitration of the loss and damage and an appraisal having been made, the burden 
was on the plaintiff to prove the grounds for setting it aside. The plaintiff assumed 
that burden. The cause was tried tc a jury and a verdict rendered in favor of 
the plaintiff. The jury found the total damages sustained was $14,300. Under 
the instructions of the court, the jury apportioned the damages among the several 
defendants and rendered a judgment against each defendant. Consideration was 
given to the amount of insurance carried with the Aitna Insurance Company, not 
a defendant herein. 

It will be necessary to consider at some length the grounds alleged in the plain- 
tiff’s petition upon which he asked to have the award set aside. 

In paragraphs 7 and’ 8 of the petition it was alleged that the purported award 
is invalid and not binding upon the plaintiff, for the reasons: 

“* * * That plaintiff was induced to enter into said arbitration agreement wit! 
the understanding that the arbitrators to be selected were to be fair, impartial, 
qualified and competent parties and that said arbitration board was to arrive at 
the actual cash value of the property at the time of the fire and the value immedi- 
ately thereafter and arrive at the loss and damage occurring thereby and _ that 
he would be given an opportunity to present evidence of his losses before said 
Board of Arbitration had completed its work, but plaintiff alleges that the said 
I. R. Slesnick, so designated by the adjuster for the defendant insurance company, 
was not a competent and disinterested appraiser, as required by the terms of the 
policy, but that he was a partisan of the company, a special friend of the adjusters, 
and that he had been employed previously for such purpose and that he was biased 
and prejudiced against such plaintiff and in favor of said defendant, and that such 

facts were unknown to the plaintiff at the time of the selection of said appraiser 
and up to and including the time when said pretended award was made. | P laintiff 
further alleges that he was not given an opportunity to present his evidence of 
loss at any time before the appraisers completed their work and that, although he 
demanded that he exhibit to said Board his books, inventories, etc., showing the 
amount of stock that he had on hand at the time of said fire, that said board arhi- 
trarily excused him from their presence and refused to hear and consider evidence 
of his loss as he desired to make proof of. 

“Plaintiff alleges that he is informed and believes that when he was excluded 
from the room and building in which said Board of Arbitration was holding its 
hearing that the said I. R. Slesnick produced an alleged inventory which he claimed 
to the other members of said Board to be an inventory of the stock of merchandise 
of the plaintiff at the time of said fire; that the said I. R. Slesnick represented 
to the members of said board that plaintiff could not be heard nor communicated 
with during its session; that the said Slesnick represented to the other members 
of said Board that the defendant company and other insurance companies carry- 
ing insurance upon said stock had offered plaintiff the sum of $6,350.00 as damage 
but that he would be willing to compromise by allowing plaintiff $8,250.00, and 
also represented that plaintiff only had $11,000.00 worth of insurance. 

“(8) That the said Slesnick informed said other members that it was not 
necessary to arrive at the value of the salvaged stock; that he had had experience 
in matters of this kind before and that it was immaterial as to what said board 
might consider the value of such stock of merchandise before said fire and that 
he induced said other members of said board to sign said award, when in truth 
and in fact no actual loss was ever agreed upon by said board. 

“That said representations of the said Slesnick were false and fraudulent in 
that the said Slesnick did not have an inventory of the said stock of merchandise 
immediately preceding the fire and the said Slesnick knew that he did not have 
the same; that said representations to said Board that this defendant and other 
companies had only offered the plaintiff $6,350.00 was false for the reason that 
said insurance companies, through the adjuster, had offered this plaintiff $9,000.00 
in settlement of said loss and that said Slesnick knew of such fact, and the said 
Slesnick also knew that plaintiff had $15,000.00 insurance. That the representations 
of the said Slesnick that this plaintiff was not entitled to introduce evidence as to 
his loss and damage, and that said Board was not permitted to communicate with 





Fire] Mercantile Ins. Co. et al. v. Murray 643 


him was false and fraudulent and known to be so by the said Slesnick and all of 
such representations were made by the said Slesnick for the purpose of obtaining 
the signatures of such other members of said board through such fraud and 
trickery and in order to defeat, cheat and defraud this plaintiff of his just claim.” 


The plaintiff testified that he demanded of the arbitrators that he be allowed 
to be present when the arbitrators were considering his fire loss, and was told it 
would be all right. The witness testified as follows: 

“Q. Did you go in with them? A. Yes, I went in the building when they first 
walked in and stayed a few minutes, and they commenced to discuss some matters 
there and they wanted to be left to themselves. 


“QO. What did Slesnick tell you with reference to whether you could remain 
and show your books? A. He said, ‘Yes, that will be all right. As quick as we 
get the other man.’ And I told him we were going to be up stairs waiting for 
you and as quick as you get the other man I want you to notify us. And he said, 
‘As quick as we get the other man, Mr. Murray, I will call you and you can take 
him to the bank and get him qualified; then you will know we are ready to do 
business and you can come in.’ And I never was called. And he went and done 
the calling and got the fellow and got him qualified and got him in there and I never 
knew who the fellow was until after the award was made. 


“QO. When was the next you heard from Slesnick and the Board? A. The next 
I heard of him was after the award was made. This happened about twelve or 
twelve-thirty when these two went in there together. And the other man got there 
some three o’clock. These two had been together all this time. And I never saw 
anything of Slesnick until after the award was made sometime about five or five- 
thirty.” 

The plaintiff further testified that, when the appraisers came up stairs where 
witness had been waiting, he asked Slesnick what they had done and he refused 
to tell him. In answer to a question to tell what was said there, witness testified : 

“A. I said, ‘Well, tell me.’ I said, ‘If you are going to come down here and 
take a man’s business over without giving him a hearing anything about it,’ I said, 
‘Tell us what you have done.’ And he still didn’t answer me. So we started walk- 
ing down the stairs and got down on the steps on the north side of the square, 
and he still stood there speechless, looked like—. * * * And he finally said, ‘That 
man over there can tell you.’ 


_ “Q. Whom did he point to? A. He pointed to this fellow from Hobart, the 
third man. I said, ‘Well,’ I said, ‘Tell me what you have done. It don’t seem to 
be a secret, does it, anything of that kind?’ And he said, ‘No.’ And I said, ‘What 
did you do?’ And he up and told me what they had done, the Hobart man. 

“Q. Did he give you a copy of the award? A. No. 

_ “Q. What did he tell you he had done? A. The fellow from Hobart said they 
found that I was entitled to $8,200.00. I said, ‘How can you arrive at an award 
like that,’ I said, ‘without any evidence of the amount of merchandise and stock in 
the building before it was burned up and things of that kind?’ He said, ‘Well, 
Mr. Slesnick had here Mr. Murray’s inventory the first of the year.’ And he said, 
‘T’'ll tell you, Mr. Murray, I got you $2,000.00 more money than the insurance com- 
panies have offered you before, the most you had been offered,’ he said, ‘was 
36,200.00,’ and he said, ‘We got you $8,200.00.’ And I said, ‘Who told you that?’ 
He said, ‘Mr. Slesnick over there.’ I said, ‘Did you tell him that, Slesnick?’? He 
stood there and kinda crumpled up, you know, and I couldn’t get no answer out 
of him. * * * ” 

[1] Witness Herndon, the umpire, or third of the arbitrators, testified, in part 
and in substance, that the board was largely controlled and influenced by Sles- 
nick; that he has handled practically the whole proposition; that Slesnick told 
the witness and the other arbitrator that everybody must be excluded from the 
room during the arbitration; that McDonald, the arbitrator selected by the plain- 
tiff, had requested that Mr. Anderson, an agent of or connected with the plaintiff, 
be admitted for the purpose of securing information from which to base the award, 
and that Slesnick refused; that McDonald told Slesnick that they had told the 
plaintiff and Mr. Anderson that they would call them when they got ready for 
them; that the arbitrators and appraisers never had before them the inventory of 
January 1, 1930, nor any evidence showing the amount of purchases nor amount 
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of sales, nor the amount of returned merchandise; that they had no information 
as to the amount of merchandise actually burned up. 


The question of fraud, misconduct, and false representations of the insurance 
companies through their selected agents, as well as the failure to consider evidence 
by the board, was all submitted to the jury under proper instructions. This court 
cannot say that there was no evidence to sustain their finding upon that issue or 
that they were not justified in setting the arbitration finding aside. Etna Ins. Co 
v. Murray (C. C. A.) 66 F.(2d) 289. When the testimony is considered as a whok 
we think it sufficient to support the allegations of the petition setting up grounds 
for setting the award aside. The plaintiff did not bring his suit solely on the 
ground that the award was insufficient or inadequate, and neither was it tried solely 
on that issue or theory. 

The insurance policy provided for the appointment of arbitrators and appraisers 
in the event of a | deangeeceu as to the amount of loss. It further provides for 
the insured to produce for examination all books of accounts, bills, invoices, when 
requested. In the instant case the plaintiff was not requested to present same, but 
he requested that he be allowed to present same for the information of the arbi- 
trators and appraisers, and his request was refused. 

In Atna Ins. Co. v. Jester, 37 Okl. 413, 132 P. 130, 47 L. R. A. CN. S.) 1191, 
this court held: “Where a fire insurance policy provides that in the event of loss, 
if the insured and the company fail to agree as to the amount of loss, it shall ‘be 
ascertained by two competent and disinterested appraisers, the insured and _ this 
company each selecting one, and the two so chosen shall first select a competent 
and disinterested umpire; the appraisers together shall then estimate and appraise 
the loss, stating separately sound value and damage, and, failing to agree, shall 
submit their differences to the umpire; and the award in writing of any two shall 
determine the amount of such loss’—the insured has the right, if he demands it, to 
introduce evidence before the appraisers as to the extent of his loss, and, where he 
is refused permission upon demand, to introduce evidence the award is not binding 
upon him.” 

[2-4] It is next contended by the defendants that the plaintiff was not the sole 
owner of the stock of merchandise insured and injured by the fire, and that under 
the terms of the policies sued on, if the plaintiff was not the sole and unconditional 


owner of the insured property at the time of insuring and loss, the policies wer 
null and void at the time of the fire. 


The only testimony disclosed by the record relative to the ownership of the 
property was that of the plaintiff and Mrs. Thomas. The testimony showed that 
Mr. Anderson was put in as manager of the store and Mrs. Thomas as a saleslady 
and that they were paid a salary. There is testimony to the effect that both Ander- 
son and Mrs. Thomas were to have 25 per cent. of the profits, if there was a profit. 
The plaintiff testified positively that he owned the entire stock of merchandise, 
and that, regardless of how much it made, neither Anderson nor Mrs. Thomas was 
to have any* interest in the stock nor had they ever put any money into same 
There was no evidence to the contrary. Certainly the testimony was not sufficient 
to show that the concern was a parinership under any of the various authorities 
cited by the defendant. If the plaintiff's business succeeded and made a profit, in 
addition to the salary paid Anderson and Mrs. Thomas, they were to have a part 
of the profits, but, if the business lost money each year, there was no agreement 
hetween the parties whereby Anderson and Mrs. Thomas were to share that loss. 
There was iio testimony that would justify the trial court in submitting to the 
jury an instruction on the issue of separate ownership. The fact that such an 
issue was raised by the pleadings is immaterial. The agreement between the plain- 
tiff and Anderson and Mrs. Thomas was purely one of employment and not one 
pertaining to partnership. Brown v. Franklin Fire Ins. Co., 178 Cal. 302, 173 P. 
403; Kurihara et al. v. Detroit Fire & Marine Ins. ss 79 Cal. gi 257, 249 P. 215: 
London Assurance Corp. v. Drennen et al., 116 U. S. 461, 6 S. Ct. 442, 29 L. 
688. 

The defendants’ next assignment of error is based upon alleged errors in the 
statement of the case and the issues therein made by the court to the jury and in 
instructions 3, 4, 5, and 6 given to the jury. 

In giving the general instruction which purported to state what was alleged in 
the petition and answer, the court instructed the jury that the defendants had 
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tendered into court and offered to pay to the plaintiff certain sums under each of 
oy policies of insurance herein. The matters referred to by the court were made 
by the defendants in their answers to the original petition filed herein, but were 
climinated in part from the answers to the amended petitions. The difference in 
the statements in the two sets of answers seems to be nominal. The difference 
seems to be that in the answers to the amended petition the defendants stated that 
they were ready, able, and willing to pay, “* * * and each and all of said com- 
panies, as this defendant is informed and believes and therefore charges the facts 
to be, is ready, able and willing to pay its proportionate amount of the award made 
by said appraisers as aforesaid if plaintiff is found to be the sole and unconditional 
owner of said property, which this defendant denies.” 

Since there was no evidence tending to show that the plaintiff was not the sole 
owner and the court gave no instruction relating to same, we are unable to see how 
that statement could have confused or prejudiced the jury, and especially so since 
it was, in purpose, expressing the same thing. The one said, “Tenders into court”; 
the other said that they were “ready, able and willing to pay.” The only error 

nade, if any, was in making any statement at all to the jury about the ownership 
of the concern, which had not, for the want of evidence, been made an issue for 
the consideration of the jury. 

The particular objection made against instruction No. 3 seems to be that the 
court, after charging the jury that all parties agreed to and submitted to an arbi- 
tration and that an award was made, then instructed, in effect, that plaintiff was 
hound by such finding and was entitled to a judgment for the amount only found 
due him by said appraisers, unless they found by a fair preponderance of the testi- 
mony that the plaintiff requested and desired an opportunity to present his evidence 
to said arbitrators and was not given a reasonable opportunity to do so, or if they 
found that I. R. Slesnick, the arbitrator selected by defendants, was not fair and 
impartial and disinterested and was biased in favor of defendants, and plaintiff did 
not know that fact prior to the arbitration, and that he made false statements to 
the other two appraisers upon material points which were believed and relied upon 
hy said other two appraisers and caused them to return a finding which they would 
uot have agreed to but for the false statements of the said Slesnick, that, if the 
iury found any of these things to be true, then it would be their duty to find that 
said arbitration finding was not valid and binding upon plaintiff, etc. 

The instruction is not objected to as a proposition of law, but it is contended 
that it is not applicable to the evidence. With this we cannot agree. There was 
testimony to the effect that the plaintiff had requested, was promised and was 
refused an opportunity to be present and present his evidence to the arbitrators. 
\lso that Slesnick made false statements and representations to the other arhi- 
trators as to inventories and as to the amaunt that the plaintiff had been offered in 
-cttlement. We are of the opinion that the court committed no error in giving 
nstruction No. 3. 

The objection to instruction No. 4 was that it instructed the jury that, if it 
found the appraisal and award was binding upon the plaintiff, it should find for the 
plaintiff and against the defendant for specific: amounts found to be due by the 
arbitrators. The defendant contends that the instruction deprived the jury of its 
exclusive right to determine for itself the disputed question of the admission of 
hability and of their right to pass upon the credibility of the witnesses. Since the 
defendants are here contending that the plaintiff is bound by the award, we think 
this contention is without merit. 

The objection to instruction No. 5 is that it instructed the jury that in the 
event the jury found the appraisal and award was not binding upon the plaintiff 
to find the fair cash value of the merchandise insured before the fire and the value 

t the salvage after the fire, “and the difference between the two will be the loss 
to plaintiff and the amount due him under said insurance policies.” It is contended 
that the question of ownership of the insured, the admission of liability and waiver 
of proof of loss, and the right of the plaintiff to maintain the suit were all issues 
before the court, and that the court was usurping the functions of the jury. 

[5] We have already determined that, for the want of any testimony on the 
part of the defendants or otherwise, the question of ownership was not a contro- 
verted issue to be submitted to the jury. As to the admission of liability, it was 
illeged in plaintiff’s petition, and testified to by the plaintiff, that Mr. Thompson, 
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the adjuster for the insurance companies, told the plaintiff that, as soon as an 
inventory could be taken of the salvage, they would make a settlement for what- 
ever was due the plaintiff. Thompson was of the Underwriters’ Salvage Company 
of New York. The adjusters arranged for the arbitration and appraisement, and 
no question was ever raised about their having authority to represent the insurance 
companies in securing the award which the defendants here contend should not be 
disturbed. The testimony shows that the plaintiff gave due notice of the fire and 
that the adjusters came in pursuance of such notice, and no further proof of loss 
was ever required by the defendant companies or their adjusters. Certainly the 
defendants cannot now raise the question of no waiver of the proof of loss pro- 
vided in the insurance policies. 

In Hartford Fire Ins. Co. et al. v. Sullivan et al., 74 Okl. 241, 179 P. 24, this 
court held: “Where a loss occurs of property covered by an insurance policy in the 
standard form adopted by this state, and the insurance company enters into an 
agreement with the insured, by which the amount of the loss is duly determined 
by arbitrators duly selected pursuant to the terms of the policy, without any demand 
being made by the insurance company for proof required by the policy, the insur- 
ance company will be deemed to have waived the furnishing of such proof of loss”: 
and said: “That, under the standard form of policies as adopted in this state, the 
matters pleaded in the petition and supported by the proof constitute a waiver of 
proof of loss is so well established, not only by sound and correct reasoning, but 
by the decisions of the courts, that insurance companies ought no longer to make 
contention to the contrary. * * * Insurance companies should not be permitted, after 
a loss occurs, to treat with the insured concerning the amount of loss, thus leading 
him to believe that the only question to be settled is the amount of loss, and that 
the preliminary proof ordinarily required is not necessary. As a rule, property 
owners availing themselves of insurance are inexperienced laymen, and not famil- 
iar with the ins and outs, twists and turns, connected with the supposed intricacies 
of insurance. The insured and the insurer should deal with each other on the plane 
of common honesty and fairness. One of the prime objects of furnishing the proof 
of loss is for the purpose of obtaining a description of the property lost and its 
value. * * * In an attempt to adjust the loss, if the insurance company desires the 
formal proofs of loss, the insured should be so informed, and the company ought 
not to be permitted to lead the insured into failing to comply with such requirement 
until it becomes too late to do so.” 

In Concordia Ins. Co. of Milwaukee v. School Dist. No. 98 of Payne County, 
282 U. S. 545, 51 S. Ct. 275, 75 L. Ed. 528, that court held: 

“Stipulation that waiver must be attached to policy does not apply to insurer’s 
waiver, after loss, of matters required by policy as prerequisites to adjustment and 
payment. 

“Policy provision requiring proofs of loss within 60 days held waived, not- 
withstanding policy provision that waiver must be attached to policy, where adjust- 
ers offered payment after loss and only question raised was of market and replace- 
ment value of building.” 

The court is of the opinion that under the testimony presented the jury was 
justified in finding that the arbitration finding was not binding upon the plaintiff. 
We cannot say that the amount of damages found by the jury is excessive or that 
the verdict was not sustained by the testimony. The testimony showed that the 
merchandise on hand immediately before the fire was of the value of $23,083.44, 
and the total damages were found to be $14,300. Under the instructions of the 
court, the jury apportioned the damages among the various insurers in accordance 
with the amount of insurance in their respective policies and giving full consider- 
ation to the $4,000 policy of the Etna Insurance Company, which was transferred 
to the federal court for trial. 

After a full and fair consideration of the entire case we are of the opinion that 
the judgment of the trial court is fully supported by the testimony and is free from 
error, and the same is affirmed. 

McNeill, C. J., and Riley, Phelps, and Gibson, JJ., concur. 
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ATLAS ASSUR. CO. OF LONDON y. FAIRCHILD. No. 24045. 
Supreme Court of Oklahoma. March 5, 1935. 
Rehearing Denied April 23, 1935. 
43 Pacific Reporter (2d) 482. 
1. INSURANCE. 

Insurance company denying liability under fire policy without asking for 
further proof of loss waived proof in addition to insured’s sworn statement of 
loss and itemized statement of replacement cost. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 

2. INSURANCE. 

Insurance company, which, after notice to its agent who issued policy that 
building insured was abandoned for school purposes, failed to cancel policy or 
take other action until after fire loss, waived policy provision for avoidance of 
policy if building was abandoned for school purposes. 

(For other cases, see Insurance, Dec. Dig. § 390.) 


Syllabus by the Court. 

1. “The court may, before or after judgment, in furtherance of justice, and 
on such terms as may be proper, amend any pleading, process or proceeding 
by adding or striking out the name of the party or correcting a mistake in the 
name of a party, or a mistake in any other respect, or by inserting other allega- 
tions material to the case, or conform the pleading or proceeding to the facts 
proved, when such amendment does not change substantially the claim or 
defense; and when any proceeding fails to conform, in any respect, to the 
provisions of this code, the court may permit the same to be made conformable 
thereto by amendment.” Section 251, Oklahoma Statutes, 1931. 

2. Under the foregoing section of our statutes allowing amendments in the 
discretion of the court, it is not reversible error for the court to permit the 
substitution of a new plaintiff, when the first-named plaintiff sues as agent for 
the real party in interest. 

3. Where an action is commenced in the name of M. as agent for F., it 
is not reversible error for the court to permit F. to be substituted as plaintiff. 
A competent plaintiff may be substituted for an incompetent one, and the amend- 
ment relates back to the commencement of the action. 

4. Where an action to recover on an insurance policy is commenced in the 
name of M. as agent for F., and such action is commenced within the one year 
provided for by the terms of the policy, and after the one-year period has 
expired the court permits F. to be substituted as plaintiff, the substitution relates 
back to the.filing of the original petition, and the action is not thereby barred 
by the one-year statute of limitation provided for in the policy. 

5. An action for the recovery of money on an insurance policy for a loss 
sustained by the burning of the building, insured under such policy, is a chose 
in action, and the proceeds derived therefrom, if any, is personalty, and, upon 
the death of the plaintiff in the action, it should be revived in the name of the 
personal representatives such as the executor or administrator. The order of 
the court, upon proper motion and notice therefo, reviving the action in the 
name of the heirs of the deceased is not absolutely void. 

6. Where the attorney for the plaintiff, after the death of the plaintiff, 
files a motion in the court in which the action is pending, to revive the action 
in the name of the heirs, naming them and setting forth that the deceased died 
intestate and that no administrator had been appointed and notice is given to 
the attorneys for the defendant, and the attorneys for the defendant consent that 
said motion be taken up in his absence, and no exceptions are saved to the court 
reviving the action in the name of the heirs, this court will not review the error, 
if any was committed, in the order of revivor. 

7. It is the duty of an attorney, in representing his client, to appear in court 
when an important matter concerning the case is being disposed of, and, if he 
considers the ruling of the court prejudicial to the interest of his client, he may 
save exceptions thereto and may thereby be entitled to have such ruling reviewed 
by the Supreme Court. 

8 When a motion of the plaintiff to revive an action is pending in the dis- 
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trict court of one county and the attorneys for the defendant, living in another 
county, consent to have the motion disposed of in their absence, and make a 
request by mail, that, if the ruling of the court is adverse to their client’s interest, 
they be given an exception thereto, the trial court is not under any obligation 
to make further order allowing the defendant any exceptions to its ruling. 

9. Where the attorneys for the defendant fail to appear and present their 
objections to the action being revived in the name of the heirs of the deceased 
plaintiff, and proper notice of such hearing has been given, and the court has 
refused to grant them exceptions to the ruling, under their request made by 
United States mail, and then, long after the time has gone by in which the 
action could be revived in the name of the administrator, and when the case is 
called for trial, the defendant moves to dismiss the action because it was not 
revived in the name of administrator, such motion comes too late, and, if any 
error was committed by the trial court in reviving the action in the name of the 
heirs, such error is thereby waived by the defendant. When such motion to 
dismiss is overruled and exceptions saved by the defendant, this does not bring 
up to this court, for its review, any error that may have been committed in 
making the order of revivor. 

10. Where the insured sustains a fire loss to property, under a policy of 
insurance issued by the fire insurance company, and he makes out a sworn state- 
ment of the loss and attaches thereto an itemized statement of the replacement 
cost, and the insurance company, issuing such policy, denies any liability to the 
insured, under the policy, and does not ask for any further proof of loss, such 
further proof of loss is thereby waived by the insurance company. 

1. Where a fire insurance policy contains a clause that if the building 
insured is abandoned for school purposes for an indefinite period, without written 
permission hereof, then this policy shall be void, and thereafter the building is 
abandoned for school purposes and the insured, by its agent, notifies the agent 
of the insurance company, who issued the policy of insurance, that the building 
had been abandoned for school purposes, and the insurance company fails to 
cancel the policy or take any action whatever on the notice until after the build- 
ing is destroyed by fire, that provision of the policy was thereby waived by the 
insurance company, and such insurance company cannot, after the loss has 
occurred, deny liability. 

Appeal from the District Court, Choctaw County; Geo. T. Arnett, Judge. 

Action by C. G. Messer, agent of W. A. Fairchild, against the Atlas Assur- 
ance Company of London, in which W. A. Fairchild was substituted as plaintiff. 
On the death of W. A. Fairchild, the action was revived in the name of his heirs. 
From an adverse judgment, defendant appeals. 

Affirmed. 

Thurman, Bowman & Thurman and T. Raymond Higgins, all of Oklahoma 
City, for plaintiff in error. 


> 


Rk. S. Howe, of Oklahoma City, for defendant in error. 


CAMDEN FIRE INS. ASS’N OF CAMDEN, N. J., v. KOURI. No. 24818. 
Supreme Court of Oklahoma. March 26, 1935. 
42 Pacific Reporter (2d) 844. 
1. INSURANCE. 


Men’s suits and furnishings, comprising relatively small portion of stock 
of merchandise contained in retail store, held covered by fire policy describing 
insured property as stock of merchandise consisting chiefly of dry goods, shoes, 
ladies’ ready-to-wear, etc., and such other merchandise as is usually kept for 
sale in dry goods stores. 

(For other cases, see Insurance, Dec. Dig. § 163[5].) 

INSURANCE. 

Insured’s production of last annual inventory taken eight months prior to 
fire constituted substantial compliance with fire policy requiring insured to take 
annual inventory and to produce last inventory after fire, notwithstanding fact 
that special inventory, taken three months prior to fire, was destroyed. 


(For other cases, see Insurance, Dec. Dig. § 335[2].) 
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3. INSURANCE. 

Iron safe, inventory, and book clauses of standard fire policy is substan- 
tially complied with if insured keeps and produces records enabling insurer to 
ascertain with reasonable certainty nature of property destroyed and amount of 
loss. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 

4, INSURANCE. 

In action on fire policy, evidence that another insurer paid its liablility for 
loss occasioned in same fire eld inadmissible. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

5. INSURANCE. 

Mere effort on part of insured to substantially comply with iron safe and 
‘inventory clause of fire policy is not sufficient. 

(For other cases, see Insurance, Dec. Dig. § 335[1}.) 

Syllabus by the Court. 

1. Men’s suits and furnishings, comprising a relatively small portion of the 
stock of merchandise contained in a retail store, are included within the property 
insured in a policy describing property as “stock of merchandise consisting 
chiefly of dry goods, shoes, ladies’ ready-to-wear, etc., and such other merchan- 
dise as is usually kept for sale in dry goods stores.” 

2. When the insured has sustained loss under a fire policy requiring him to 
iake an annual inventory, and to produce the last inventory after the fire, and 
the last annual inventory is produced by the insured, said inventory having 
been taken eight months prior to the fire, same is a substantial compliance with 
that requirement, regardless of the fact that a special inventory, taken three 
months prior to the fire, was destroyed and not produced. 

3. The iron safe, inventory, and book clause of the standard Oklahoma Fire 
Insurance policy is substantially complied with if the insured keeps and produces 
such records that the insurer is thereby enabled to ascertain with reasonable 
certainty the nature of the property destroyed and the amount of the loss. 

4. In an action on a fire insurance policy it is error for the court to admit 
evidence that another fire insurance company had paid its liability for loss 
occasioned in the same fire. 

5. An instruction to the jury, in an action on a fire insurance policy, that if 
the plaintiff substantially complied or “made an effort” to substantially comply 
with the provisions of the iron safe and inventory clause of the policy the verdict 
should be for the plaintiff, provided plaintiff had made out his case in the other 
respects delineated in said instructions, is error. 

6. Where error has occurred in the trial of an action, yet nevertheless it 
appears from the entire record that the material facts necessary to the judgmeni 
are not disputed by competent evidence, and that, therefore, the party prevailing 
in the lower court was thus entitled to prevail as a matter of law, said error is 
harmless. 

Appeal from Superior Court, Okmulgee County, Henryetta Division; J. H. 
Swan, Judge. 

Action by Aman Kouri against the Camden Fire Insurance Association of 
Camden, N. J. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

__James C, Cheek and Frank E. Lee, both of Oklahoma City, and E. W. Smith, 
of Henryetta, for plaintiff in error. 

Grover L. Bynum and C. J. Pinkston, both of Henryetta, for defendant in 


LA FRANCE WORKSHOP LAMPSHADE CO., Inc. v. BUFFALO INS. CO., 
and seven other cases. 
Supreme Court of Pennsylvania. April 1, 1935. 
178 Atlantic Reporter 1. 


1. INSURANCE. 
\ here insured’s insurance broker had for several years selected insurers and 
Procured fire, automobile, and compensation insurance and renewed or replaced 
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lapsed or canceled policies without consulting insured, and, having recommended 
that insured make improvements to buildings to obtain lower rate, negotiated and 
received fire policies based thereon and charged by writing agents to broker's 
credit account, and notified insured that policies would be canceled unless payment 
was made by specified date, broker held insured’s “general agent” and authorizedly 
surrendered policies for cancellation, and insurers were not required to give notice 
directly to insured under cancellation clause. 

(For other cases, see Insurance, Dec. Dig. § 101.) 

2. INSURANCE. 

Parties held competent to cancel fire policies by agreement at any time, inde- 
pendently of provision for cancellation by insurer on five days’ notice. 

(For other cases, see Insurance, Dec. Dig. § 226.) 

Appeals Nos. 405, 406, 407, 408, 409, 410, 411, and 412, January term, 1934, 
from order and judgment of nonsuit of Court of Common Pleas No. 2, Phila- 
delphia County, as of December term, 1931, Nos. 6021, 5075, 5079, 6019, 5076, 6018, 
5077, and 6017; James Gay Gordon, Jr., Judge. 

Eight separate actions in assumpsit on policies of fire insurance by the 
La France Workshop Lampshade Company, Incorporated, against the Buffalo 
Insurance Company of the city of Buffalo, N. Y., the Fire Association of Phila- 
delphia, the Insurance Company of North America, the Jefferson Fire Insurance 
Company, the Lumbermen’s Insurance Company of Philadelphia, the Ohio Farmers’ 
Insurance Company, the Pennsylvania Fire Insurance Company, and the Southern 
Fire Insurance Company. Each policy was for $5,000, except the two policies 
issued by the Buffalo Insurance Company and the Ohio Farmers’ Insurance Com- 
pany, which were for $3,750 each, and the policy issued by the Southern Fire 
Insurance Company, which was for $2,500. The amounts claimed were $3,714.28 
for each $5,000 policy, and the others proportionately. Motions to take off non- 
suits were denied, and plaintiff in each case appeals. 

Affirmed. 

\rgued before Frazer, C. J., aud Simpson, Kephart, Schaffer, Maxey, Drew, 
and Linn, JJ. 

\\V. Horace Hepburn, Jr., of Philadelphia, for appellant. 

Arthur S. Arnold and Horace M. Schell, both of Philadelphia, for appellees 

LINN, Justice. 

These appeals are from the refusal to take off nonsuits. Each action was on a 
policy of fire insurance on contents of an industrial plant. The defense was that 
the policies had been surrendered and canceled and were not effective when the 
fire occurred. Decision turns on whether plaintiff’s insurance broker, who obtained 
the policies for plaintiff and who held them, was authorized to surrender them. 
The authority was denied by plaintiff and asserted by defendant. The learned 
court below was of opinion that the uncontradicted evidence disclosed that the 
agent acted within the scope of his authority in returning the policies to the com- 
pany’s agent and that, as there was no insurance at the time of the fire, the plain- 
tiff could not recover. 

[1] Lare & Co. was an insurance broker, and “since the inception of the La 
France Co.” had acted in that capacity for it. Mr. Lare, who attended to plain- 
tiff’s insurance, testified at length on the subject. He stated that, constantly since 
August, 1929, he had acted for plaintiff in and about placing fire, automobile, and 
competsation insurance. He appears to have kept a record of plaintiff’s insurance. 
“As the insurance lapsed, the kind that could be renewed * * * [he] * * * 
would renew it without consulting them, and if they did not want it, they sent it 
back.” He selected the companies and determined “what company should cover 
the plaintiff,” and the plaintiff had nothing to do with that. Lare negotiated with 
the companies “and got as much as they were willing” to insure. He prepared the 
“form” to be added to the policies specifying “the coverage of the risk, the amount 
applicable and the various qualifying clauses in relation to the general terms 0% 
the policy.” The plaintiff, he said, “did not know anything about insurance forms” 
and had nothing to do with their preparation. During the period of his agency he 
_ had received notices of cancellation and, if unable to “convince the company to 
stay on the risk, [I] replaced it.” It, in such cases, he “obtained a new contract, 
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[he] delivered it to * * * [plaintiff] * * * picked up the old contract and 
ao rned the old contract to the company.” 

With that description of the broker’s activity over a period of years, we come 
to the policies in suit. Lare determined that insurance in the sum of $75,000 (over- 
ruling plaintiff's suggestion that $50,000 should be taken) should be placed on the 
contents, selected the companies, negotiated with the writing agents as to the 
amount to be underwritten by each company, and prepared the “form.” But, more 
than that, he recommended that plaintiff make “improvements to the buildings,” for 
the purpose, if made, of obtaining a lower rate than would otherwise apply. He 
testified that he “placed” the insurance September 23 and 24, 1930, and received 
the policies in November, and held them “for a correction of the rate.” The rate, 
as we understand the record, would depend on plaintiff’s making the changes and 
improvements suggested by the broker; unless made, the policy rate would not 
apply. Meanwhile, the policies were held “in violation”; that is, awaiting rate 
approval by the rating bureau.’ 

The policies were written by William C. O’Neill & Sons, writing agents, and, 
subject as stated above, were put into the custody of Lare & Co., plaintiff’s broker, 
and were charged to that broker, who maintained a credit account with the writing 
agents. Plaintiff was advised by Lare of his possession of the policies. Lare & 
Co. maintained a running account with plaintiff. The writing agents demanded pay- 
ment of the premiums, and Lare & Co. put off payment until, finally, they informed 
the agents, as Lare testified, “that if we had not received [from plaintiff] moneys 
by a certain date, we would either pay them the premium or return them the 
policies,” and fixed February 20, 1931, as the date for the return. Lare also testified 
that he told the plaintiff “on several occasions that we would have to get some 
money or the policies would be cancelled,” and that, prior to fixing February 20th 
as the limit, “we had several limits with the” plaintiff “as to these policies.” “Q. 
You told them [plaintiff] that if they did not pay within a certain time you would 
cancel the policies? A. Yes.” 

Not receiving payment of premiums from plaintiff, the broker on February 21, 
1931, returned the policies to the writing agents for cancellation. 


The evidence generally outlined above, and put into the case by plaintiff, 
clearly shows that Lare & Co. was plaintiff’s general agent within the accepted 
definition of that relationship. The superior court (La France Workshop Lamp- 
shade Co. v. Fire Association of Phila., 112 Pa. Super. 599, 602, 605, 171 A. 127, 
128), in reviewing a prior trial, summarized the standard as follows: “Joyce, in 
his work on Insurance, § 639 (a), defines ‘General Agency’ in the following lan- 
guage: ‘The authority conferred upon agents or brokers by insured, or the nature 
of their employment, may be such as to enable them to accept notice of cancella- 
tion, which will bind assured. And such notice may be given to a general agent of 
the assured. Thus, if a broker has been accustomed to act as general agent in 
regard to matters of insurance for another, and is vested with discretionary powers 
in relation thereto, and the company charges the broker with the premium, and the 
policy remains in its hands, notice of cancellation to such broker is sufficient; so 
where a broker is authorized to keep the owner’s property insured by taking out 
policies, renewing them, paying premiums thereon for the owner and obtaining 

other insurance in lieu of expired or canceled policies and said course of dealing 
has been carried on for some time, the broker is a general agent of the owner it 
said matters and the owner is bound by notice of cancellation given to said 
broker.’ In 26 C. J. p. 144, § 168, the rule is expressed in the following language 
‘A general insurance agent or broker authorized by insured to keep his property 
insured and to select the insurer may act for insured in waiving notice of, and 
consenting to, * cancellation.’ See, also, Edwards v. Home Ins. Co., 100 Mo. App. 
695, 709, 73 S. W. 881; Orkin v. Standard Fire Ins. Co., 99 N. J. Law, 114, 116, 
122 A. 823; Sucmuen Assurance Co. v. Standard Leather Co. (C. C. A.) 165 F. 
602. In Standard Leather Co. v. Ins. Co., 224 Pa. 178, 183, 73 A. 216, Judge Shafer, 
in his opinion, which was affirmed by the Supreme Court per curiam, stated that 
a notice of cancellation might properly be given to one who was a general agent 
to procure insurance for his principal, with a general authority to procure insur- 


1 See ans May 17, 1921, P. L. 682, §§ 541-552; especially §§ 542 and 548, 40 PS §§ 691-702, 
92 and 698. 
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ance up to a certain amount, and entire discretion as to the company’s rates of 
premiums and amounts of policies, etc., especially if the entire line of insurance 
has not been obtained.” See, also, Rossi v. Insurance Co., 310 Pa. 242, 246, 247, 
165 A. 16; Dobbs v. Zink, 290 Pa. 243, 138 A. 758. 

In appellant’s argument it is suggested that, as the policies contained a pro- 
vision for cancellation “at any time by the Company, by giving to the insured a 
five days’ written notice of cancellation, * * *” etc., and, as no notice was 
given by the companies direct to the plaintiff, the policies were nevertheless in 
force. The contention must be rejected. For the purposes of this insurance, plain- 
tiff and Lare & Co. were one; the authority conferred on Lare & Co., so far as 
the insurance companies are concerned with it, was sufficient to justify the com- 
panies (cf. Lauer Brewing Co. v. Schmidt, 24 Pa. Super. 396, 401) in continuing 
to deal with the broker by accepting the policies from him for cancellation for 
want of payment of premiums, 

[2] But, properly considered, the action of the companies was not under the 
cancellation clause quoted. The parties were competent to cancel their contract by 
agreement at any time. See Scheel v. German-American Ins. Co., 228 Pa. 44, 76 A. 
507; Arnfeld v. Guardian Assurance Co., 172 Pa. 605, 34 A. 580; Farmers’ Mut. 
Insurance Company v. Wenger, 90 Pa. 220. Indeed, there was a provision on the 
subject. “This policy shall be cancelled at any time at the request of the insured; 
in which case the company shall, upon demand and surrender of this policy, refund 
the excess of paid premium above the customary short rates for the expired 
time.” 

Assuming that these policies were in force so long as the writing agents were 
willing to extend credit to Lare (Essington Enamel Co. v. Insurance Co., 45 Pa. 
Super. 550), they were entitled to withdraw the credit on reasonable notice. Here, 
Lare, after several notices that credit would be withdrawn, himself fixed the 
period at which he would surrender the policies, if not then paid for. 

The other assignments of error are framed in such disregard of our rules 
that they must be dismissed, though, it may be added, we see no merit in them. 

In each of the appeals, Nos. 405, 406, 407, 408, 409, 410, 411, and 412, January 
term, 1934, the judgment is affirmed. 


I,, D. JENNINGS CO., INC., et al. v. NORTH RIVER INS. CO. No. 14048. 
Supreme Court of South Carolina. April 18, 1935. 
179 Southeastern Reporter 621. 
1. INSURANCE. 


In action on fire loss award, whether appraiser, who had helped insured to 
prepare proofs of loss, was fair and disinterested held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 
2. INSURANCE. 

In action on fire loss award made by umpire, whether umpire had fully per- 
formed his duties in determining values eld for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

M. M. Mann, A. A. J., dissenting. 

Appeal from Common Pleas Circuit Court of Sumter County; G. Dewey 
Oxner, Judge. ; 

Action by the L. D. Jennings Company, Inc., and another against the North 
River Insurance Company. From a judgment for plaintiffs, defendant appeals. 

Affirmed. 

Joseph L. Nettles, of Columbia, and Shepard K. Nash, of Sumter, for 
appellant. i - 

L. D. Jennings, A. S. Merrimon, and Raymond Schwartz, all of Sumter, tor 
respondents. 

STABLER, Chief Justice. 

This action was brought to enforce the payment of an award claimed by the 
L.. D. Jennings Company, hereinafter referred to as plaintiff, to have been made 
in accordance with the terms of a policy issued it by the North River Insurance 
Company. The complaint alleged that on January 21, 1932, the defendant insured 
the plaintiff against all direct loss, not exceeding $2,500, through damage by fre 
to certain household goods and effects named in the policy; that on December 
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1, 1932, the property was partially destroyed by fire, and thereafter the insured 
gave due notice to the defendant of its ioss, proofs thereof being furnished as 
required; that the defendant, after investigation, refused to pay the amount 
claimed, but demanded an appraisal as provided by the policy, to which the 
plaintiff agreed; that the parties then entered into a written agreement appoint- 
ing appraisers “for the osibninan of ascertaining and fixing the sound value of the 
= property and the amount of said loss and damage”; that each party named 

appraiser, and these two selected an umpire, whose duty it was “to act with 
ion in matters of difference only”; that the appraisers were unable to agree 
as to the amount of the loss, and the award was finally made by the appraiser 
appointed by the plaintiff and the umpire, who fixed the value of the property 
at the time of the fire at $5,189.05, and the damage at $3,418.95, which the 
company refused to pay. 

The defendant, answering, admitted the issuance of the policy, that the 
property was partially damaged by fire, and that an agreement for submission 
and award was entered into upon the demand of the insurer; but alleged that 
the award as made was invalid and should be set aside as of no effect for the 
easons, in substance, that the appraiser named by the .insured accepted as true 
and correct the figures submitted by the plaintiff of the costs of the property 
insured, its value at the time of the fire, and the damage done; that he refused 
to make any inquiry as to these matters and made no effort to verify the correct- 
ness of the figures furnished the assured; that he refused to cooperate with the 
appraiser named by the defendant, in an effort to arrive at a decision pertaining 
to such matters, so that the two appraisers might then submit their differences 
to the umpire for settlement by him in accordance with the terms of the appraisal 
agreement, but on the contrary, the appraiser appointed by the insured called 

the umpire and these two acting together fixed the award, all without any 
investigation on the part of the umpire whatever. 

The plaintiff demurred to the answer on the ground that it did not state 
facts sufficient to constitute a defense, stating with particularity wherein it 
jailed to do so. Judge Stoll, who heard the matter, sustained the demurrer; 
but on appeal to this court the judgment was reversed as to the defense above 
set out. See L. D. Jennings Co., Inc., et al. v. North River Insurance Co., 171 
§. C. 548, 172 S. E. 700. 

the case thereafter came on for trial before Judge Oxner and a jury, and 
resulted in a verdict for the plaintiff. At the close of all the testimony, counsel 
for detecadiae asked the court to instruct the jury that the award was not 

nding on the defendant and should be disregarded by them. This request was 
refused, the court holding that the validity of the award, under the evidence, 
was a question for the jury. The defendant excepts and brings error. 


The appellant states and argues two questions: (1) Was the appraiser 
named by the respondent such a competent and disinterested person as to have 
warranted his nomination by the assured? (2) Was the trial judge in error in 
refusing to hold that the award was invalid on the ground that the umpire had 
not performed the duties required of him by the agreement of the parties? 


[1] As to the first question, the contention is that Hurst, the appraiser 
named by the insured, helped to prepare the proofs of loss and thereby com- 
mitted himself along every line of controversy that might arise as to sound 
value, loss, and damage. The trial judge, when asked that the award be taken 
rom the jury on this ground, stated: “I don’t think that would disqualify him 
as a matter of law. I think that would be evidence to be considered by the jury 
on the question as to whether or not he acted impartially.” 


Hurst testified that shortly after the fire, but before he was nominated an 
appraiser, he was requested by Jennings, the president of the plaintiff company, 
to estimate the damage done to the property, as he had to know for the purpose 
t filing proofs of loss with the company; that the witness had been in the 
furniture business for forty-seven years and knew something about values, etc., 
of such goods; and that, in compliance with the request, he looked the furniture 
wer and estimated the damage to the different articles. He further stated 

hat the list which was before him as an appraiser was not made up until after 
i€ was appointed to that office; that in making up the figures and determining 
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the damage done, he was governed by his own judgment where the property 
could be seen, but where it could not be seen, that is, if an article had been totally 
destroyed, he had to get the needed information from Jennings himself; that 
when Dickerson, the appraiser named by the insurance company, came over 
trom Columbia for the purpose of the appraisal, they, he and Dickerson, named 
an umpire, the man suggested by Dickerson being acceptable to the witness; 
that Jennings took the appraisers around and showed them the damaged furniture 
and where it was stored; and that, after inspecting it, Dickerson figured for 
himself, but that they could not agree on anything but disagreed as to everything, 
that is, as to the entire amount; that the witness was satisfied, from his inspec- 
tion of the furniture and his knowledge of the values of such property, that the 
amount of the award correctly expressed the true loss of the insured; and that 
he tried to do, as an appraiser, what was right about the matter, without bias or 
prejudice. 

The purpose of an appraisal is to obtain, if possible, a fair and satisfactory 

idjustment of the claim of the insured. It is clear, therefore, if this 1s to be 
accomplished, that each of the disagreeing parties should name an appraiser 
concerning whom there is no ground of suspicion of partiality. We may here 
say that the court does not look with approval upon the selection of any one 
for such task who may have theretofore expressed, in an active capacity, his 
judgment or opinion as to the amount of damage done; for certainly, it might 
be argued with some show of logic that the mind of such person is already made 
up as to the essential matters which he will be called upon to decide as an 
appraiser, and for that reason may not be regarded as impartial. However, in 
the case at bar, there was no evidence tending to show that Hurst had any 
interest in the property, that he acted unfairly or impartially in the matter, or 
that he was influenced by any improper motive or consideration in the perfor- 
mance of his duty as an appraiser. We think, therefore, that the court correctly 
refused, on the ground made, to declare the award invalid, as a matter of law, 
but properly submitted to the jury the question whether Hurst was, in the cir- 
cumstances recounted, an impartial and disinterested appraiser. It is clear that 
the trial judge, in doing so, gave to defendant all that it was entitled to. This 
assignment of error is without merit. 

[2] As to the second question, the appellant contends that the differences 
between the two appraisers were not submitted to the umpire, as_ required by 
the terms of the appraisal agreement, and that the umpire made no investigation 
on his part whatsoever, and for these reasons the award should have been 
declared invalid by the court. 

As we have already stated, the testimony is that Major Shelley, a man who 
had been engaged in the furniture busniess in the city of Sumter for fourteen 
years, was suggested as umpire by Dickerson, the appraiser named by the insurer, 
and his selection was agreed to by Hurst. Shelley testified, among other things, 
that on the afternoon that the award was made, in response to a message 
received by him, he went to Hurst’s store and found there Jennings, Hurst, and 
a stranger named Dickerson; that Dickerson and Hurst did most of the talking, 
and submitted to him a list of “differences of figures” which they had; that the 
witness stayed at the store several hours, and during that time Hurst and 
Dickerson went into the back yard, and later called the witness out there and 
told him that they were unable to agree on the loss; that neither of them men- 
tioned any special item, but that they were unable to agree on the whole loss; 
that “we all figured on it for four or five hours, I saw so many figures I became 
kind of staggered * * * I went over the list with the gentlemen. Each article, 
and I kind of arrived at the figures, remembering what I had seen in the house,” 
and that the witness recognized the list before him as a copy of the list Hurst 
and Dickerson had at the time they tried to get together. 


With regard to his inspection of the furniture, Shelley stated that Hurst 
said that he had already examined it, and that if the witness wanted to see it 
to go across the street and look at it; that the witness found it unnecessary 
to do this, for the reason he had gone to the house on the day of the fire, about 
thirty-five minutes after the burning occurred, and that, although he went there 
from curiosity, he saw and observed all of the furniture which was not totally 
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destroyed; that in making the award he acted upon what he knew of the damage 
to the property; that he knew the class of furniture that was damaged, and 
knew about what its cash value was; that at the time of the fire he was in the 
house for about ten minutes looking at the damaged property; that the house 
was in a deplorable condition from the fire and water; that the witness approved 
the figures on the list which he examined as correctly representing the right 
figure between the sound value and the damage, and that he based his conclusion, 
as he stated, upon the knowledge gained from his observation of the damaged 
furniture after the fire, from his knowledge of the quality and kind of furniture 
it was, its cash value, etc. 
A further review of the testimony is unnecessary. From what has been 

pointed out, it is clear that the umpire substantially performed the duties required 
f him by the agreement of the parties. While it is true there were some irregu- 
larities, it is not made to appear that they substantially affected the result of the 
oroceedings, and that the award, as a matter of law, was thereby invalidated. 
The trial judge properly submitted all issues to the jury, under a full and correct 
charge of the law applicable thereto. The verdict has support in the evidence, 
and we think it should be allowed to stand. 

All exceptions are overruled, and the judgment of the circuit court is afarmed. 

Carter and Bonham, JJ., concur. 

M. M. Mann, A. A. J., dissents. 
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MARINE 


ATLANTIC LIGHTERAGE CORPORATION v. CONTINENTAL INS. CO. 
OF CITY OF NEW YORK. No. 207. 
Circuit Court of Appeals, Second Circuit. Feb. 4, 1935. 
75 Federal Reporter (2d) 288. 
1. INSURANCE. 


Under indemnity policy excepting liability for claims arising out of towage of 
other vessel unless such towage was to assist such other vessel in distress to port 
or place of safety, insurer held not liable for injuries sustained on barge towed 
by insured vessel, by passenger who was not passenger or member of crew of 
insured vessel. 

(For other cases, see Insurance, Dec. Dig. § 411.) 

2. INSURANCE. ; 

Rider, excluding liability for claims respecting tower’s liability under policy 
excepting liability for personal injury claims arising from insured tug’s towage of 
another vessel unless it was to assist vessel in distress, did not introduce broader 
exemption, but added retriction not affecting insurer’s obligation under policy. 

(For other cases, see Insurance, Dec. Dig. § 411.) 

3. INSURANCE. 

Insurer when it assumes complete and exclusive control over defense of case, 
without making any reservation of its rights, is deemed to have estopped itself 
from setting up defense of noncoverage. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

4. INSURANCE. 

Insurer’s seasonable notice in advance of trial of claim of nonliability under 
policy is sufficient to prevent waiver or estoppel. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

5. INSURANCE. 

Underwriter may conduct litigation for insured without prejudice to under- 
writer’s right to maintain that claims sued on are not covered by policy, and, 
when it does so, no rights are waived. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

6. INSURANCE. 

Indemnity insurer, on request of which insured tug owner referred pleading 
in personal injury suit against insured to attorneys suggested by insurer before 
latter’s disclaimer of liability under policy, held not liable for attorneys’ fees 
which insured paid out pursuant to settlement which occurred over a year after 
insurer disclaimed liability. 

(For other cases, see Insurance, Dec. Dig. § 411.) 

Appeal from the District Court of the United States for the Eastern District 
of New York. 

Libel by the Atlantic Lighterage Corporation against the Continental Insur- 
ance Company of the City of New York. From a decree for libelant by the 
District Court for the Eastern District of New York (8 F. Supp. 129), respond- 
ent appeals. 

Reversed, and libel dismissed. 

Tompkins, Boal & Tompkins, of New York City (Arthur M. Boal, of New 
York City, of counsel), for appellant. 

Purdy & Purdy, of New York City (Edmund F. Lamb and John E. Purdy, 
both of New York City, of counsel), for appellee. 

3efore Manton, Augustus N. Hand, and Chase, Circuit Judges. 

Manton, Circuit Judge. 

[he tug Dixie, insured by the appellant, was towing a barge Harry, which 
came into collision with another vessel, the Herkimer. As a result, one Gladys 
Turner, on board the barge Harry, was injured, and she and her husband brought 
suits in the state court to recover for injuries sustained by her and for loss of 
her services by her husband. 


When the summons and complaints in these suits were served, the appellee 
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addressed a letter, dated October 19, 1931, to appellant’s agent, stating that the 
claims sued on were covered by protection and indemnity policy No. C-1002 issued 
by the appellant, and asked the appellant to give them the necessary attention. In 
the same letter it stated that a suit had been started by the owner of the barge 
Harry, claiming damages, which suit was tried in the District Court for the 
Eastern District of New York, and that the tug Dixie was exonerated and the 
steamer Herkimer held solely at fault, and that the law firm of Messrs. Purdy & 
Purdy “appeared for us in this action.” The agent replied October 21, 1931, 
acknowledging receipt of the summonses and complaints, and stated: 

“In view of the fact that Messrs. Purdy & Purdy appeared for you in an 
action brought by the owner of the barge Harry for damages to that craft, in 
which the tug Dixie was exonerated, and because of Messrs. Purdy & Purdy’s 
familiarity with the case, we suggest that the defense of the action brought by 
Gladys Turner and Willard Turner be placed in the hands of Messrs. Purdy & 
Purdy on behalf of the tug Dixie and/or underwriters, as their interests may 
appear 

Three months later the lawyers sent a bill to appellant’s agent for a retainer, 
and upon receipt thereof the appellant’s agent forwarded the bill to the appellee 
with a letter: questioning any liability under the policy of insurance in respect of 
the accident. A year later the claims of the Turners were settled by the appellee, 
who thereupon presented this claim under the policy. Payment was refused; the 
appellant claiming that the policy did not cover the loss. The court below allowed 
a decree for attorney’s fees and disallowed damages paid in settlement. 

[1] The policy provides that no liability shall attach to the insurance company 
“For any loss, damage, expense, or claim arising out of or having relation to the 
towage of any other vessel or craft, whether: under agreement or not, unless such 
towage was to assist such other vessel or craft in distress to a port or place of 
safety, provided, however, that this clause shall not apply to claims under this 
policy for loss of life or personal injury to passengers and/or members of the 
crew of the Assured’s above named vessel arising as a result of towing, subject, 
however, to amount deductible under this policy.” The towage herein was not to 
assist a vessel in distress, and the appellant was not liable for any loss or damage 
arising out of towage by the appellee, except where passengers and/or members 
of the crew of the appellee’s vessel were injured as a result of the towage. Mrs. 
Turner was not a passenger or member of the crew of the Dixie. Consequently no 
liability can attach to the appellant under the terms of this provision of the policy. 

|2] However, there was, in addition to the above-quoted provision, a type- 
written rider which provides that no liability shall attach to the appellant “for any 
claim in respect of tower’s liability.” Claims for personal liability are not included 
in tower’s liability. The appellee contends, however, that, since that is so, the rider 
exemption does not exempt the appellant from liability in this case; that personal 
injury liability is included in other clauses, and the parties have agreed by their 
contract to deal with personal injury liabilities, and that such intention so expressed 
shall be carried out. But there is no conflicting intention expressed. Since tower’s 
liability does not deal with personal injury cases, there is no conflict between it and 
the other excluding clause so far as personal injury claims are concerned. Nothing 
in the policy indicates an intention of striking out the printed clause by the rider. 
While the first quoted clause specifically exempts the appellant from liability for 
a loss such as was here sustained, the last clause does not provide such exemption, 
but it cannot be argued from this that such liability was imposed. 

__[3, 4] It was held below that the appellant was liable for counsel fees incurred 
in the defense of Mr. and Mrs. Turner’s actions. While it is true that an insurer, 
when it assumes complete and exclusive control over the defense of a case, with- 
out making any reservation of its rights, is deemed to have estopped itself from 
setting up the defense of noncoverage, still this defendant did not do so. In 
Empire State Surety Co. v. Pacific Nat’l Lumber Co., 200 F. 224 (C. C. A. 9), the 
surety company took exclusive charge of the case and appealed to the Supreme 
Court of the state where it lost, and the assured paid the judgment. That case 
is typical of a waiver of a defense that an insurer might have. See General Tire 
Co. v. Standard Accident Ins. Co., 65 F.(2d) 237 (C. C. A. 8); Meyers v. Con- 
tinental Casualty Co., 12 F.(2d) 52 (C. C. A. 8). But these cases point out that, 
when seasonable notice in advance of trial is given of the claim of nonliability 
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under the policy, it will be sufficient to prevent a waiver or estoppel. See, also, 
Bowen v. Cote, 69 F.(2d) 136 (C. C. A. 1); Moulton v. Owler, 5 F. Supp. 700 
(D.C, Dist. No). 

[5, 6] When the appellant sent notice that it did not consider itself liable under 
the policy, the cause had only proceeded as far as the joining of issue. The settle- 
mett was made over a year thereafter, and during that time there was no element 
of control exercised by the appellant. There was a mere acquiscence in the law 
firm suggested to handle the litigation. The underwriter may conduct litigation for 
the assured without prejudice to its rights to maintain that the claims sued on are 
not covered by the policy, and when it does so no rights are waived. Commercial 
Casualty Co. v. Fruin-Colnon Contracting Co., 32 F.(2d) 425 (C. C. A. 8); Mason- 
Henry Press v. A®tna Life Ins. Co, 211 N. Y. 489, 105 N. E. 826. When the 
appellant wrote stating that the summonses and complaints should be turned over 
to the assured’s attorneys, it did so “on behalf of the tug Dixie and/or under- 
writers as their interests may appear,” which indicated a clear reservation of 
appellant’s rights under the policy. The appellant incurred no legal responsibility, 
under the circumstances, for the services of the attorneys, and the decree award- 
ing such to the appellee was improvidently granted. The libel in its entirety must 
be dismissed. 

Decree reversed. 
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AUTOMOBILE 


HOME INS. CO. OF NEW YORK v. TRAMMELL. 6 Div. 707. 
Supreme Court of Alabama. April 11, 1935. 
160 Southern Reporter 897. 
INSURANCE. 

Testimony in action on automobile theft insurance policy that witness’ mother 
warned alleged thief not to go to plaintiff's place of business after accidentally 
ditching automobile he/d not incompetent as hearsay, but admissible in explanation 
of his subsequent flight. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

4. INSURANCE. 

Insurance policy, covering perils of theft, robbery, and pilferage of automobile, 
as defined in paragraph stating in parentheses that following excepting clause 
applied only if word “void” was written in block preceding restrictive theft clause, 
excepting theft of tools, repair equipment, etc., other than in case of theft of 
entire automobile, /ie/d not to disclose incompleteness requiring that it be read as 
including excepting clause, in absence of such word; insurance being against stated 
perils, according to natural and usual import of terms, restricted to theft of auto- 
mobile as whole. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

INSURANCE. 

Omitted provisions of excepting clause, preceded by statement in parentheses 
that such clause applied only if word “void” was written in block preceding 
restrictive theft clause in automobile theft insurance policy, cannot be treated as 
within coverage thereof; insured not being presumed to have looked to omitted 
provisions for meaning of those written into policy. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

9. INSURANCE. 

Loss of automobile, with which owner’s temporary employee or bailee for per- 
formance of some service on or with it disappears, with intent feloniously to 
deprive owner thereof permanently, is covered by policy insuring against theft, 
robbery, and pilferage thereof. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

INSURANCE. iets 

Liability on automobile theft insurance policy does not depend on proof of 
thief’s intent to steal automobile at time of receiving custody thereof. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

INSURANCE. 

Charge that jury could not find for plaintiff, in action on automobile theft 
insurance policy, if alleged thief had not formed intent to steal automobile at time 
of coming into possession thereof, but subsequently formed such intent and stole 
automobile, held properly refused. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

INSURANCE. 

Temporary taking of automobile by owner’s employee for washing and simon- 
izing for his own wrongful use, with intent to return it to owner, held not “theft” 
within automobile theft insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

Appeal from Circuit Court, Jefferson County; Roger Snyder, Judge. 

Action on a policy of automobile theft insurance by Ross Trammell against the 
Home Insurance Company of New York. From a judgment for plaintiff, defend- 
ant appeals. Transferred from Court of Appeals under section 7326, Code 1923. 

Reversed and remanded. 

The pertinent provisions of the policy touching coverage, referred to in the 
opinion, are as follows: 

_ Under the heading “Perils” appears: “2. Theft, Robbery and Pilferage, as 
cefined in Paragraph &: page 2. 
Paragraph G, p. 2, under the heading, “Definition of Perils,” reads: 
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“G, page 2: Theft, Robbery and Pilferage: (The Following clause applies only 


where a is written in block [_ | on page one applying to Restricted Theft 
Clause. 

oh heft, Robbery and Pilferage, excepting by any person in the Assured’s house- 
iold or in the Assured’s service or employment, whether the theft, robbery or pil- 
ferage occurs during the hours of such service or employment or not; and except- 
ing loss suffered by the Assured from voluntarily parting with title and/or posses- 
sion, whether or not induced so to do by any fraudulent scheme, trick, device or 
false pretense or otherwise; and excepting in any case, other than the theft of the 
entire automobile described herein, the theft, robbery or pilferage of tools 
repair equipment. 


or 


This policy does not insure against the wrongful conversion, embezzlement or 
secretion by a mortgagor, vendee, lessee or other person in lawful possession of 
the insured property under a mortgage, conditional sale, lease or other contract or 
agreement, whether written or verbal.” 

The “Restricted Theft Clause,’ referred to in paragraph G, above, reads: 


“If Void is written in Block [| | Preceding the clause below, such claus 
does not apply to this insurance. 
| | Restricted Theft Clause—Notwithstanding anything to the contrary 


in the printed conditions of this policy, it is understood and agreed that this insur- 
ance does not cover in any case (other than in case of the theft of the entire auto- 
mobile described herein) the theft, robbery or pilferage of tools, repair 
ment, motor-meters, extra tires and/or tubes and/or wheels and/or extra or 
mental fittings.” 

J. S. Mead and Coleman, Spain, Stewart & Davies, all of Birmingham, for 
appellant. 

Harsh, Harsh & Hare, of Birmingham, for appellee. 

Boutprn, Justice. 

The action is on a policy of automobile insurance 
against loss from “theft, robbery and pilferage.” 

The owner, Ross Trammell, employed a negro youth, Alfred Murphy, to take 
the car to a water hydrant, a few hundred feet away, and wash and simonize it. 

The key, together with rags and simonizing material, was handed to Murphy, 
who drove the car to the hydrant, and proceeded to wash and simonize it as agreed 
He was in sight of the owner’s place of business. An hour or two later Mr. Tram- 
mell found his car about a mile away, ditched and damaged, alongside the highway. 
It is without dispute that Murphy drove the car to that point, and accidentally 
ditched it. The insured insists there was a “theft” of the car, 
away with felonious intent to deprive the owner of his 
insists there was no such intent; that Murphy drove the car to this point on an 
errand to get more rags at his home, and a cleanser at a little store to remove some 
stain he had gotten on the windshield; that his attention being distracted by some 
one calling to him, he lost control and the car went off the embankment. 

There is no occasion to discuss in detail the several circumstances in evidence 
tending to support the respective contentions of the parties. 

[1] Among the circumstances relied upon as tending to support the charge of 
theft, was evidence of flight on the part of Murphy. Opposed to this was evidence 
tending to show there was no flight from the neighborhood to avoid arrest, or 


from a sense of guilt, but a temporary evasion of Mr. Trammell, and his supposed 
wrath. 


equip- 


orna- 


e, indemnifying the owner 


a driving the car 
property. The insurer 


On this issue, and in explanation of flight, defendant offered to prove by Aaron 
Anderson, one of Murphy’s neighbors and associates, that following the accident, 
Murphy started toward Mr. Trammell’s place of business, when the mother of 
Aaron Anderson warned Murphy, saying: “Don’t you go up there.” That, there- 
upon, Murphy turned the other way and took steps to have Mr. Trammell notif fied. 
Murphy disappeared before Mr. Trammell arrived. 


On objection by plaintiff the trial court sustained objection to the statement: 
“Don't you go up there.” It appears the court treated this as hearsay and inad- 
missible. In this, there was error. 

[2] Explanation of flight is always admissible. This, by circumstances tending 
to show the alleged flight was not because of a sense of guilt, or fear of arrest. 
Any circumstance tending to show motive for the flight consistent with innocence 








Auto. | Home Ins. Co. of New York v. Trammell 661 


is properly received. Among these circumstances is the advice of friends. 16 C. 
J. p. 553, § 1068; Goforth y. State, 183 Ala. 66, 63 So. 8. 

Not intimating any views as to the weight of the testimony on the issue of 
“theft” vel non, we are impressed it was the right of defendant to have the benefit 
of this testimony to be considered by the jury along with all the testimony. 

[3] Appellee raises some question as to the manner in which the question arose 
in the court below. The witness, narrating the events following the ditching of the 
car, at first voluntarily stated, “and Mama said.” A that point objection was inter- 
posed, and the witness said no more. But counsel proceeded to fully enlighten the 
court as to the proposed statement and the purpose for which it was being offered; 
and thereafter objection to same was sustained and an exception reserved. The 
question was properly presented for review here. 

In this ruling there was error to reverse. 

[4] Argument is presented as to the coverage of this paritcular contract of 
indemnity insurance. The pertinent provisions in this regard are set out in the 
report of the case. 

The insurer’s counsel insist the contract, as written, discloses incompleteness, 
and should be read as including the “excepting” clause of paragraph G. This, 
because in the first statement of “Perils,” it is declared to cover loss from “Theft, 
Robbery and Pilferage as defined by Paragraph G, page 2.” 

The position is untenable. Clearly enough this form of policy is framed so 
as to be issued with either of two stipulations limiting or restricting the coverage 
imported by the words “Theft, Robbery and Pilferage.” 

The parenthetical clause in paragraph G determines which of these coverages 
shall govern. By the device of writing, “void” in the [__ ] in the “Restrictive 
Theft Clause,” that clause is stricken out, and the “excepting” provisions of para- 
graph G are written in. 

Conversely, if the “Restrictive Theft Clause” is not voided, the “excepting” 
clause is omitted. Such is the present contract. 

The insurance is against perils of loss from “theft, robbery and pilferage,” 
according to the natural and usual import of these terms, restricted to theft of the 
automobile as a whole, and not covering separate theft of tools, accessories, etc., 
as defined in the Restrictive Theft Clause.” 

[5] Appellee, on the other hand, argues that since the omitted provisions of 
paragraph G are listed as exceptions to coverage by “theft,” etc., they are to be 
treated as within the coverage, just as if it were written “not excepting,” etc. 

\Ve think this view also untenable. The insured, seeing this entire clause omit- 
ted irom his contract, could not rely upon it for any purpose. He is not presumed 
to have looked to emitted provisions for the meaning of those written into it. 

[6] The trial court refused to defendant the following charge in writing: “9. 
The Court charges you, Gentlemen of the Jury, that if you are reasonably satisfied 
irom all the evidence in this case that at the time Alfred Murphy came into posses- 
sion of plaintiff’s automobile, he had not formed an intent to steal the automobile 
but later after it had come into his possession, he then formed an intent to steal 
the automobile and did steal it, you cannot find your verdict for the plaintiff.” 

Such ruling might be held harmless because of given charge 8, of like import. 
But the question thus presented is argued on both sides, and is likely to arise on 
another trial. 

The charge is based on the view that “theft” within the meaning of such poli- 
cies is synonymous with “larceny” in its strict common-law sense. Thus viewed a 
bailee, having some present property right, is not guilty of larceny, in Alabama, 
unless he had the intent to steal at the time he obtained the possession. Fox v. 
State, 205 Ala. 74, 87 So. 623, and cases there cited. 

[7] However, it is also the law that a mere servant, or employee, in the pos- 
session of the property of the master, holds possession for and in the right of his 
master, or employer, and is guilty of larceny if he feloniously removes or runs it 
away with intent to permanently deprive the owner of his property. Crocheron v. 
State, 86 Ala. 64, 5 So. 649, 11 Am. St. Rep. 18. 

We can discern no distinction in principle between a servant, temporarily 
employed to groom a horse for hire, and one employed to wash and polish a car. 

[8] “Larceny” is a technical term, while “theft” is one of common usage. It 
1s widely and broadly stated the two are synonymous in construing insurance con- 
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tracts of this character. Illinois Automobile Ins. Exch. v. Southern Motor Sales 
Co., 207 Ala. 265, 92 So. 429, 24 A. L. R. 734; 5 Couch on Ins. 1176-a. 

Our case, supra, involved a purchase of a car; the seller was induced to part 
with possession and title through fraudulent misrepresentation in the nature of false 
pretense. ‘The case gives express recognition to the doctrine that such policies 
should be liberally construed in favor of the insured, but holds the case not one of 
“theft” within such contracts. 

Eminent courts and text-writers, having in view the protection of the insured 
in cases of “theft” as used in common parlance, though not within the technical 
definition of larceny at common law, hold embezzlement of a chattel by a bailee 
within the protection of such policies. 

Thus, in the leading case of Van Vechten v. American Eagle Fire Insurance 
Co., 239 N. Y. 303, 146 N. E. 432, 38 A. L. R. 1115, it was held a purchase through 
false pretense is not “theft” within the meaning of such contracts, although it is 
made statutory larceny in New York. In the same case, it is said: 

“*Theft,’ though often used as synonymous with ‘larceny,’ the proper term of 
art in the penal statutes of New York, is none the less a looser term, and one 
more colloquial or popular. * * * 

“We assume that larceny by a bailee or a fiduciary would be theft within 
the policy, though at common law it would be classified under the heading of 
embezzlement. Pollock & Wright on Possession, pp. 134, 135, 157, 191. The dis- 
tinction, now largely obsolete, did not ever correspond to any essential difference 
in the character of the acts or in their effect upon the victim. The crimes are one 
to-day in the common speech of men as they are in moral quality.” 239 N. Y. 
303, 306, 146 N. E. 432, 433, 38 A. L. R. page 1117. 

We note the New York court draws a definite distinction between the instant 
case and our case of Illinois Automobile Ins. Exch. vy. Southern Motor Sales Co 
supra. 
covered by a “theft” policy. 6 Cooley’s Briefs, p. 4991. Other authorities are: 
Fidelity-Phoenix Fire Ins. Co. of New York vy. Oldsmobile Sales Co. (Tex. Civ. 
App.) 261 S. W. 492; Stewart v. Home Fire & Marine Ins. Co. of California, 124 
A. 773, 2 N. J. Misc. 515; Federal Ins. Co. v. Hiter, 164 Ky. 743, L. R. A. 1915E, 
575, 176 S. W. 210; Buxton y. International Indemnity Co., 47 Cal. App. 583, 191 
P. 84,20 N.C. C. A. 724. 

[9] We enter into no inquiry as to various forms of bailment, those covered 
by “theft” policies, and those covered by conversion and embezzlement policies 

But we do hold that if a temporary employee, or bailee to perform some ser- 
vice on or with the car, and return it, disappears with it, with intent to felon- 
iously deprive the owner of the permanent ownership of his property, the loss is 
covered by the policy in suit. 

[10] Liability does not turn on proof of intent to steal at the time he received 
the car into his custody. We apprehend the man of intelligence, buying and receiv- 
ing such a policy, would be much surprised if told that protection under his policy 
depended on the moment the intent to steal entered into the mind of the servant. 
To charge the insured with such intent in taking out a policy of this kind does not 
seem to give a liberal construction in his favor to accomplish the purposes in mind 

[11] Charge No. 9 was, therefore, refused to defandant without error. 

[12] Clearly, under the great weight of authority, a temporary taking of the 
car for the use claimed by defendant, or for his own wrongful use, but with intent 
to return it, not an intent to permanently deprive the owner of his property is not 
“theft” within this policy. That is the real issue of fact in this case. We now 
make no intimation as to the weight of the evidence on this issue. 

For the error pointed out, the judgment is reversed and the cause remanded 

Reversed and remanded. 

Anderson, C. J., and Gardner and Foster, JJ., concur. 


Mr. Cooley approves the doctrine that embezzlement by a temporary bailee is 
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PUBLIC INDEMNITY CO. OF NEWARK, N. J., al. v. YEARWOOD. 
No. 23964. 
Court of Appeals of Georgia, Division No. 2. Feb. 2, 1935. 
Rehearing Denied Feb. 21, 1935. 
179 Southeastern Reporter 232. 
1. INSURANCE. 

All rules of construction of insurance contracts are subservient to rule 
requiring construction to carry out intention of parties (Civ. Code 1910, §§ 2475, 
4266) 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2, INSURANCE. 

Ordinary and legal meaning of words employed in policy must be considered 

construction of policy. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

INSURANCE. 

Automobile liability policy covering operation of automobile by any one 
with permission of named insured held not to cover operation thereof ‘by individ- 
ual undertaking to repair automobile for insured, where additional coverage was 
expressly made inapplicable to “any public garage or automobile repair shop.” 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Jenkins, P. J., dissenting. 

Error from Superior Court, Bibb County; Louis L. Brown, Judge. 

Action by Mrs. C. H. Yearwood against the Public Indemnity Company of 
Newark, N. J., and others. Judgment for plaintiff, and defendants bring error. 

Reversed. 

Walter De Fore & Jas. C. Estes, and Harris, Russell, Popper & Weaver, all 

Macon, for plaintiffs in ae 

Miller & Lowrey, of Macon, for defendant in error. 

Syllabus Opinion by the Court. 
Surron, Judge. 
P . brought suit against one Peabody for the homicide of her minor son, 
alleged to have been caused by the negligent operation of defendant’s automobile 
by one "tee am. The defendant demurred to the petition, the demurrer was 
sustained, and that judgment was affirmed by this court, holding that Ingram 
occupied the status of an independent contractor at the time of the death of 
plaintiff's son. Yearwood v. Peabody, 45 Ga. App. 451, 164 S. E. 901. Peabody 
was the named assured in a policy of automobile liability insurance. Thereupon 
the plaintiff brought suit against the insurer on said policy of insurance. The 
was submitted to the trial judge on an agreed statement of facts, and 
ment was entered up against the insurer; the court holding that the policy 
insurance covered Ingram at the time he was operating Peabody’s automobile 
id ran over the plaintiff’s son and killed him. To this judgment the insurer 
excepts on the ground that it was contrary to the law and to the evidence. 
From the agreed statement of facts it appears that the named assured had hired 
Ingram to repair his automobile, giving to the latter permission to keep the 
automobile overnight; that while Ingram was operating said automobile in con- 
liection with his repair work thereon, he ran into and killed plaintiff’s son; that 
the policy of liability insurance was a regular standard form and provided that 
the insurance protection therein provided for was extended so as to cover the 
operation of the automobile by any one with the premission of the named assured, 
in and about the business and pleasure of the named assured, but that such 
extension should not apply and be available to “any public garage, automobile 
repair shop,” ete. Held: 

1-3] 1. While it is true that policies of insurance should be construed so as 
to attain the object of the insurance and most favorable to the insured and 
against the insurer, yet “the contract of insurance should be construed so as to 
carry out the true intention of the parties” (Civil Code 1910, §§ 2475, 4266); and 
every other rule of construction of contracts, including insurance contracts, is 
subservient to this one. Bridges v. Home Guano Co., 33 Ga. App. 305, 309, 125 
S. E. 872; Clay v. Phoenix Ins. Co., 97 Ga. 44, 53, 25 S. E. 417. The ordinary and 
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legal meaning of words employed in an insurance policy must be taken into 
consideration. North British, etc., Ins. Co. v. Tye, 1 Ga. App. 380, 58 S: E. 110. 
So construing the policy of automobile liability insurance in this case, it is plain 
that the insurance protection provided thereby was not intended to cover the 
automobile driven by Ingram; the policy expressly providing that the insurance 
therein was not available to “any public garage, automobile repair shop,” and 
there being no substantial difference, for the purposes of automobile liability 
insurance, between an individual undertaking to repair an automobile for the 
owner thereof and a “public garage” or “automobile repair shop.” 

It necessarily follows that the judgment against the insurer in this case 
was contrary to the law and the evidence, and the court erred in rendering the 
same. 

Judgment reversed. 
Stephens, J., concurs. 
UNION INS. CO. OF INDIANA v. GLOVER. No. 15035. 
Appellate Court of Indiana, in Banc. May 7, 1935. 
195 Northeastern Reporter 583. 
6. INSURANCE. 


In action on automobile fire policy, burden of proof was upon insured to 
prove ownership of automobile at time of its destruction. 


(For other cases, see Insurance, Dec. Dig. § 646[1].) 


Appeal from Superior Court, Marion County; Clarence E. Weir, Judge. 

Action by Rufus Glover against the Union Insurance Company of Indiana. 
Judgment for plaintiff, and defendant appeals. 

Reversed, with instructions to grant new trial. 

Chas. E. Henderson and Laurens L. Henderson, both of Indianapolis, for 
appellant. 

C. D. Babcock, Fred E. Shick, John K. Rickles, and Albert Thayer, all of 
Indianapolis, for appellee. 

Woon, Judge. 

Appellee recovered judgment against appellant on an insurance policy, which 
it issued to appellee, for loss alleged to have been sustained by him because of the 
destruction of an automobile by fire. 

The issues consisted of a complaint in one paragraph, to which appellee filed 
an answer in five paragraphs. The first was a general denial; the second alleged 
invalidity of the policy sued on because the appellee was not the owner of the 
automobile at the time the policy was issued; the fourth alleged invalidity of the 
policy sued on because of the existence of other undisclosed insurance on the 
automobile at the time the policy was issued; the third and fifth paragraphs were 
upon the theory that appellant was relieved from liability upon the policy, because 
of the violation of its terms, in that appellee for the purpose of defrauding appel- 
lant knowingly and purposely made false proofs of loss. To these affirmative para- 
graphs of answer appellee filed a reply in general denial. 

The cause was tried to the court without a jury. At the request of both 
parties it found the facts specially and stated its conclusions of law thereon. 

The court concluded the law to be with the appellee, and in accordance there- 
with judgment was rendered in his favor. Appellant excepted to each conclusion 
of law, and also within proper time filed a motion for a new trial which was over- 
ruled. The causes for a new trial were: That the decision of the court was not 
sustained by sufficient evidence; that the decision of the court was contrary to 
law, and error of the court in permitting to be read in evidence over the objection 
of appellant a cross-complaint filed in a cause of action pending in the Marion 
superior court, in which the appellant was not a party, and in which it had no 
interest. 

Appellant appeals, assigning as errors for reversal that the court erred in each 
conclusion of law, and in overruling its motion for a new trial. 

It is appellant’s first contention that inasmuch as the appellee’s cause of action 
is founded upon an unequivocal insurance contract, in which he was alleged to be 
the unconditional owner of the automobile which was destroyed, at the time ot 
the issuance of the policy and at the time of the loss, and his complaint alleged 
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such to be the fact that it was necessary for appellee to prove, and for the court 
to find as an ultimate fact, that at the time of the destruction of the automobile 
by fire the appellee was the unconditional owner thereof; that there is no such 
finding of fact in the record, and therefore the court erred in its conclusions of 
law. 

[1, 2] The special finding of facts must contain all the facts necessary to a 
recovery by the party in whose favor the conclusions of law are found. On appeal 
all facts not embraced in the special findings will be regarded as not proved by the 
party having the burden of the issue, and the failure to find a fact essential to 
recovery is equivalent to a finding against the party having the burden of proving 
the same. Maloney v. Home, etc., Co. (1933) 97 Ind. App. 564, 186 N. E. 897, 187 
N. E. 682; 2 Watson’s Works Practice, § 1594, and authorities there cited. 

6, 7] Appellee’s complaint was predicated upon the theory, that he was the 
owner of the automobile at the time of its destruction. This was a material allega- 
tion. The burden of its proof was upon appellee, and in order to sustain a recov- 
ery in his behalf, it was necessary for the court to find his ownership as alleged 
in the complaint as an ultimate fact. Milwaukee Fire Ins. Co. v. Todd (1903) 32 
Ind. App. 214, 67 N. E. 697; Live Stock, etc., Co. v. Stickler (1917) 64 Ind. App. 
191, 115 N. E. 691; Newark, etc., Co. v. Martinsville, etc., Co. (1920) 74 Ind. App. 
14,128 N. E. 616. 

The court erred in its conclusion of law and the judgment will have to be 
reversed. We feel that justice will be best subserved by a new trial of this cause,. 
and for that reason do not consider the alleged errors of which appellant complains 
in its motion for a new trial, inasmuch as they may not again occur upon a retrial 
of the cause. The judgment is therefore reversed with instructions to grant a new 
trial. : 

HAMMETT et al. v. FIRE ASS’N OF PHILADELPHIA. No. 33240. 

Supreme Court of Louisiana. March 4, 1935. 
160 Southern Reporter 302. 
1. INSURANCE. 


Provision in automobile fire and theft policy granting insurer right to with- 
hold payment until 60 days after awards of appraisers held void as in conflict with 
statute requiring payment within 60 days from date of proof of loss (Act No. 59 
of 1921, Ex. Sess., § 3). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

2. INSURANCE. 

Where appraisers could not agree upon loss occasioned automobile by fire, 
insured jield justified in refusing to submit to second appraisal after expiration 
of 60 days from date of proof of loss, within which period statute required auto- 
mobile fire insurance to be paid, and suit thereupon filed was not premature and 
—" was liable for penalty and attorney’s fees (Act No. 59 of 1921, Ex. Sess., 
§ 0). 

(For other cases, see Insurance, Dec. Dig. §§ 602, 621.) 

4. INSURANCE. 

Statute imposing 25 per cent. penalty and reasonable attorney’s fees upon 
insurer failing to pay automobile fire or theft insurance within 60 days after 
proof of loss, regardless of pending appraisal proceedings, Aeld not unconstitu- 
tional as oppressive, arbitrary, or confiscatory (Act No. 59 of 1921, Ex. Sess.). 

(For other cases, see Insurance, Dec. Dig. § 4.) 

Suit by B. P. Hammett and another against the Fire Association of Phila- 
delphia. To review a judgment of the Court of Appeal (157 So. 323) amending 
and, as amended, affirming a judgment for plaintiffs, defendant brings certiorari. 

Affirmed. 

Dimick & Hamilton, of Shreveport, for plaintiffs. 

Hardin & Coleman, of Shreveport, for defendant. 

Hiccins, Justice. 

This is a suit by the owner of a Chevrolet automobile and his mortgage 
creditor to recover from the defendant insurance company the sum of $400, 
representing the value of the automobile which is alleged to have been destroyed 
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by fire, together with statutory penalties and attorney’s fees, as provided for 
in Act No. 59 of 1921 (Ex. Sess.). 

The defendant filed an exception of prematurity, which was overruled. 
Defendant then pleaded that Act No. 59 of 1921 (Ex. Sess.) was unconstitu- 
tional. Defendant in its aswer admitted the issuance of the policy, the partial 
destruction of the automobile by fire, that proof of loss was submitted on blank 
forms furnished by the company, and then reiterated its defense of prematurity, 
denying liability, and averring that, if it-were liable for any amount to the 
plaintiffs, its indebtedness was not in excess of $150. 

There was judgment in favor of the plaintiff for the sum of $390 for the loss 
cf the automobile, but the claim for penalties and attorney’s fees was rejected. 

The defendant appealed, and the plaintiffs answered the appeal, asking that 
the judgment be amended so as to allow penalties and attorney’s fees. 

The Court of Appeal amended the judgment by allowing the penalties and 
$100 as a reasonable attorney’s fee, and affirmed it in all other respects. 

The defendant applied to this court for a writ of certiorari, which was 
granted, and the case is before us for review. 

The Court of Appeal correctly found the facts of the case to be as follows: 

“The record shows that the plaintiff Hammett was the owner of a Chevrolet 
automobile upon which plaintiff Fowler Commission Company, Incorporated, 
had a chattel mortgage. This automobile was insured by the defendant company 
against loss by fire or theft, on October 13, 1931, for a period of one year, for 
the amount of $400.00. The automobile was destroyed by fire on January 31, 
1932; and on the same day plaintiff Hammett notified the representative of the 
insurance company. The loss was investigated, and plaintiff furnished with 
blanks on which to make proof of loss. Upon these forms plaintiff made proof 
of loss and filed same with the defendant on March 25, 1932. 

Plaintiffs and defendant were unable to agree as to the value of the car 
and the loss and damage from said fire, and on May 13, 1932, defendant tendered 
to plaintiffs a written proposal for an appraisal, and at the same time named 
R. W. McFarlane as the appraiser for defendant. Plaintiffs immediately selected 
Valentine Daniels as their appraiser. By reason of the failure of the appraisers 
to agree upon an umpire, it was not until July 18, 1932, that an umpire was 
selected. This was more than two months after the signing of the appraisal 
agreement; more than three moths after the filing of proof of loss; and nearly 
six months after the fire. The two appraisers and the umpire were unable to 
agree upon the said loss, so the appraisal came to naught. 

“On July 23, 1932, defendant wrote plaintiffs and demanded another appraisal, 
in which letter it named its appraiser. Plaintiffs declined to have another 
appraisal, and on August 2, 1932, filed this suit.” 


In the agreed statement of facts submitted in connection with the exception 
of prematurity, it was admitted that neither the plaintiffs nor defendant were to 
blame for the failure of the appraisers and the umpire to reach an award. 


The policy contained provisions to the effect that, in the event the assured 
and the company failed to agree as to the amount of the loss or damage, either 
party to the contract had the right to request an arbitration. The award result- 
ing from the arbitration was to be binding upon both parties. 


The following clauses appear in the policy: “* * * The loss shall in no 
event become payable until sixty days after the notice, ascertainment, estimate 
and verified proof of loss herein required have been received by this company; 
and if appraisal is demanded, then, not until sixty days after an award has been 
made by the appraisers. * * * 

“* * * No suit or action on this policy, or for the recovery of any claim 
hereunder, shall be sustainable in any court of law or equity unless the assured 
shall have fully complied with all the foregoing requirements. * * * 

“And and all provisions of this policy which are in conflict with the statutes 
of the State wherein this policy is issued, are understood, declared and acknowl- 
edged by this Company to be amended to conform to such statutes.” 

Section 3 of Act No. 59 of 1921 (Ex. Sess.) reads as follows: 

“That whenever any loss or damage shall be suffered in this State from fire 
and theft by any person, firm or corporation, upon property insured under a 
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policy of insurance of any fire insurance or theft insurance company doing 
business in this State it shall be the duty of the fire or theft insurance company 
that has issued the policy or policies upon receipts of proofs of loss from the 
assured, to pay the amount due under its policy or policies, within sixty days 
thereafter, or if the said proofs of loss are not satisfactory to the company, it 
shall be the duty of the company to proceed under the terms of the policy or 
policies to ascertain and adjust the amount of the loss and its liability under the 
terms of the policy or policies and to make payment of the amount due under. 
policy or policies to the insured within sixty days from date upon which it 
received the proofs of loss offered by the assured, and should the company fail 
tc pay, within said time the amount due the insured under the policy after 
demand made therefor, such company shall be liable to pay the holder or holders 
of such policy in addition to the amount of the loss, twenty-five per cent damages 
on the total amount of the loss as may be determined by a court of competent 
jurisdiction together with all reasonable attorney’s fees for the prosecution and 
collection of such loss; provided that whenever the insurance company shall pay 
to the insured within sixty days from the date upon which it received the 
proofs of loss, offered by the assured the amount which its adjuster or agent 
has determined or admitted to be due, then in that case the insured shall only 
recover from the said insurance company the difference between the amount 
thus paid him and the amount judicially ascertained to be actually due under the 
policy together with twenty-five per cent damages on said difference and all 
reasonable attorney’s fees for the prosecution and collection of such loss.” 

Under the very terms of the policy, if there is any conflict between its pro- 
visions and Act No. 59 of 1921 (Ex. Sess.), the statute shall govern. 

{1, 2] It clearly appears from the above-quoted section 3 of the statute in 
question that the defendant was required to pay the amount due within 60 days 
from the date it received the proofs of loss submitted by the insured on the 
blanks furnished by the insurance company. If the defendant believed that the 
assured’s claim was excessive, it had the right, after determining what it con- 
sidered was the proper amount of the loss or damage, to tender that sum and 
litigate over the balance, or to ask for an arbitration of the question. In the 
event it elected to ask for an award through appraisers, the arbitration must 
be concluded within 60 days, because the arbitration proceedings cannot exceed 
the unqualified period of 60 days within which the company is required, under 
penalty, to satisfy itself as to the amount of the loss and pay the assured. The 
provision in the policy granting the insurer the right to withhold payment 
until 60 days after the award of appraisers is plainly in contravention of the 
unequivocable language of section 3 of the statute, which unqualifiedly required 
the insurance company to pay the loss within the 60-day period, and therefore 
that clause is legally ineffective. The second arbitration having been requested 
inore than 60 days from the date that the proof of loss was filed with the 
company, plaintiffs were within their rights in refusing to accede thereto. 


The instant case is a good example of the anomalous situations which will 
result from placing upon the statute the strained construction sought by the 
defendant. If a second arbitration were requested and it failed, defendant 
could then ask for a third, and so on ad infinitum. Although the fire occurred 
on January 31, 1932, and the suit was not filed until August 2, 1932, the defendant 
at no time tendered the plaintiff any amount, and elected to compel the plaintiff 
to sue for the full amount claimed. So the practical result is that up to the 
present time the plaintiffs have not been paid one penny of the loss claimed. 

We conclude, as the Court of Appeal, that the exception of prematurity was 
not well founded and was properly overruled. Mayer v. Security Union Ins. Co., 
8 La. App. 308; New v. Union Automobile Insurance Co. (La. App.) 137 So. 563; 
Hart v. Springfield Fire & Marine Ins. Co., 136 La. 114, 66 So. 558. 

_ The Court of Appeal also correctly allowed the penalties and attorney’s 
fees as provided for by Act No. 59 of 1921 (Ex. Sess.). Bell v. Security Ins. Co., 
175 La. 599, 143 So. 706; Garnier et al. v. AStna Ins. Co. (La. Sup.) 159 So. 705, 
decided February 4, 1935. 

_ 13, 4] Defendant contends that Act No. 59 of 1921 (Ex. Sess.) is unconstitu- 
‘ional, because it is arbitrary in that it requires the payment of the loss within 
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60 days, although the arbitration proceedings are incompleted; that it is class 
legislation, because it only penalized companies writing automobile insurance for 
failure to pay within 60 days, and insurance companies writing other kinds of 
insurance are not thus penalized, or penalized in a much less degree, and because 
the penalties and attorney’s fees are oppressive, unreasonable, and confiscatory, 

The Legislature has the right to classify businesses for the purpose of 
regulation. The statute applies equally to all insurance companies writing fire 
and theft insurance on automobiles in Louisiana. It is therefore not class legis- 
lation, because it is a reasonable and fair classification of this particular line 
of business. Monteleone v. Seaboard Fire & Marine Ins. Co., 126 La. 807, 52 
So. 1032. 

The penalty of 25 per cent. is only assessed where the court concludes that 
the plaintiff is entitled to recover in excess of the amount the insurance company 
tendered. The attorney’s fees must be reasonable under the very language of 
the statute. We fail to see where the statute is oppressive, arbitrary, or confis- 
catory, when all it seeks to do is to compel the insurance company to pay a just 
and legal obligation within a reasonable period of time; i. e., 60 days. 

It is our opinion that, within 60 days from the time that the proofs of loss 
are filed with the company, it has an adequate opportunity to determine the 
extent of its liability, because it must be borne in mind that the act applies to 
insurance on automobiles. The claims therefore are not large or involved. No 
doubt the Legislature was influenced to impose the penalty of 25 per cent, 
because it took cognizance of the fact that such claims were not for large 
amounts. 

It must also be borne in mind that the insurance company, under the pro- 
visions of the statute, can avoid the imposition of the major part of the penalty 
by tendering the amount it determines is due. There can be no good reason 
why the insurance company should withhold that amount from the insured. 
The company can likewise avoid the entire penalty by tendering the correct 
amount of the loss. Hardy v. Commercial Standard Ins. Co., 172 La. 500, 134 
So. 407; Life & Casualty Ins. Co. v. McCray, 291 U. S. 566, 54 S. Ct. 482, 78 
L,. Ed. 987. 

It is our opinion that the act is constitutional. 

The trial court and the Court of Appeal found that the car was worth the 
sum of $400 at the time it burned, and thereafter, in its damaged condition, only 
$10. Plaintiffs were awarded the sum of $390. Their conclusions are well sup- 
ported by the record. The Court of Appeal properly amended the judgment 
of the lower court, so as to allow the 25 per cent. penalty and a reasonable 
attorney's fee of $100, which is fair. 

For the reasons assigned, the judgment is affirmed. 


OPPENHEIMER v. WASHINGTON ASSUR. CORPORATION OF 
NEW YORK. 
Supreme Court, Appellate Division, First Department. April 12, 1935. 
278 New York Supplement 798. 


2 


INSURANCE. 

In action on automobile theft policy, refusal to submit to jury question whether 
insured had been guilty of intentional false swearing in relation to loss, which issue 
was raised by pleadings and evidence, and submission only of question whether 
automobile had been taken with insured’s connivance, which was not tendered by 
answer nor litigated at trial, he/d error. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

Appeal from City Court of New York. 

Action by Jerome J. Oppenheimer against the Washington Assurance Corpora- 
tion of New York. From the determination of the Appellate Term, affirming a 
judgment for plaintiff and an order, as resettled, denying motion for new trial, 
defendant appeals. 

Reversed, and new trial ordered. 
™ Argued before Martin, P. J., and Merrell, McAvoy, O'Malley, and Untermyer, 


Maxwell J. Kaplan, of New York City, for appellant. 
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Herman Hoffman, of New York City, for respondent. 

UNTERMYER, Justice. 

The defendant issued its fire and theft policy covering the plaintiff’s Pierce 
Arrow automobile for a term of one year ending at noon on July 14, 1933. This 
action is brought, to recover on the policy for the loss of the plaintiff's automobile 
by theft on July 13th, the day before the insurance would have expired, and its 
complete destruction by fire at Fosterdale, N. Y., about 120 miles distant from 
plaintiff's residence in New York City. 

Payment on the policy was refused on the ground that it had been invalidated 
by reason of the violation by the plaintiff of the conditions set forth in the follow- 
ing provision: “Misrepresentations and Fraud. This entire policy shall be void if 
the Insured has concealed or misrepresented any material fact or circumstance con- 
cerning this insurance or the subject thereof; or in case of any fraud, attempted 
fraud, or false swearing by the Insured, touching any matter relating to this 
insurance or the subject thereof, whether before or after a loss.” 

In a separate defense, it was alleged that the violation consisted in the con- 
cealment and misstatement under oath of material facts concerning the loss. In 
particular it was contended that the plaintiff had received information concerning 
the alleged theft and the location of the automobile, but had made false statements 
with relation thereto with intent to deceive the defendant insurance company and 
to induce it to pay $1,722 for the loss of his automobile. The court refused to 
submit to the jury the question whether the plaintiff had been guilty of intentional 
false swearing in relation to the loss and submitted only the question whether the 
automobile had been taken with his connivance or collusion even though the latter 
issue was not tendered by the answer nor litigated at the trial. Upon the single 
issue thus submitted, the jury found in favor of the plaintiff. Under the court’s 
charge, however, the real issue litigated at the trial, that the insured had sworn 
falsely concerning the circumstances under which he acquired knowledge of the 
loss, could not have been considered by the jury. 

We think that there was error in this ruling of the trial court. 

In the plaintiff's written statement to the defendant, he claimed that on July 
13, 1933, at about 8 a. m. he had taken the car from the Allen Garage and, after 
using it throughout the day, had parked it at about 6:30 in the evening on the 
north side of Eighty-Sixth street, about 100 feet to the east of the apartment 
house where he resided. The plaintiff testified that at about 8:30 in the evening 
he went from his apartment to the street to take the car to the garage and then 
found it to be missing. He returned to his apartment, and at about 9 o’clock tele- 
dhoned to the police, but was told that it would be necessary to go personally to 
the police station, and this he did. When examined under oath, pursuant to a 
provision in the policy, the plaintiff testified that he had first received information 
that the automobile had been found from a police officer who called at his home 
between 6:30 and 7:30 on Friday evening, July 14th, and informed him that the 
name of the place where the car was found was “Dale.” According to the plain- 
tiff he first learned of the correct location on Saturday morning, July 15th, from 
the defendant’s adjuster, Hamilton. 

The evidence offered by the defendant would have justified the jury ‘in finding 
that certain of these statements were intentionally false. If the jury had so found 
then under the express provisions of the policy it was unenforceable. Kantor Silk 
Mills, Inc. v. Century Ins. Co., Limited, of Edinburgh, Scotland, 223 App. Div. 
387, 228 N. Y. S. 822, affirmed 253 N. Y. 584, 171 N. E. 793. We might perhaps 
disregard the discrepancy with respect to the precise point at which the plaintiff 
parked the car on the evening of July 13th, which in his signed statement is given 
as 100 feet to the east of the apartment house in which he lived and at the trial 
30 or 40 feet to the east. Standing alone, we might even disregard as immaterial 
the plaintiff's misstatement that on the morning of July 13th he had taken the car 
from the “Allen” Garage, whereas he later conceded that he had taken it from 
“Patsy's” Garage, where he claimed to have left it the previous evening tor 
repairs which, it subsequently developed, were not made. But taking all the cir- 
cumstances in their relation to one another and in relation to other evidence soon 
to be referred to, it cannot be said that the statements of fact made by the plaintiff 
to the defendant, if intentionally false, were so inconsequential that they might be 
disregarded as matter of law. 
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The records of the telephone company show that at 8:58 on the evening of 
July 13th, within three hours after the plaintiff claims last to have seen the car, 
a telephone call was made from a public pay station at Fosterdale, N. Y., to the 
plaintiff's residence on East Eighty-Sixth street, New York City. Almost exactly 
at this time the plaintiff by telephone notified the police department that his car 
was missing. Although the plaintiff denied that he had received any such telephone 
call from Fosterdale, evidence offered by the defendant would have justified the 
jury in finding to the contrary, and that consequently he had intentionally mis- 
stated the circumstances under which he had learned of the disappearance of the 
car and of its presence in Fosterdale. Baker, an employee of an insurance firm 
representing the defendant, testified that, at about 9 o’clock on the morning of 
July 15th, he had received a telephone message from the plaintiff to the effect that 
his car was at Willarad’s Garage in Fosterdale in a destroyed condition. The 
witness testified that contemporaneously he had made a memorandum of these 
facts, aud the memorandum was received in evidence. The witness Hamilton, an 
independent insurance adjuster, also testified that he had called at the plaintiff's 
office at noon on July 15th, and was then informed by the plaintiff of the name 
of the garage and the correct name of the town where. the car was to be found. 
Since the plaintiff testified that the police officer on the evening of July 14th had 
incorrectly given the name of the town where the car had been found as “Dale,” 
it is difficult to understand, if Baker and Hamilton are to be believed, how the 
plaintiff could have known the correct name of the town and the name of the 
garage where the car was to be found unless he had received the telephone mes- 
sage from Fosterdale to his apartment on the evening of July 13th. The plaintiff 
conceded that he had never before heard of Fosterdale, and that there would be 
no occasion for any one to telephone to him from that locality. He claimed first to 
have learned of the correct location of the automobile gn Saturday morning, July 
15th, from Hamilton. This, however, was denied by Hamilton and Baker, both of 
whom testified that it was the plaintiff who gave them the information that the 
car was at Willarad’s Garage in Fosterdale. If the jury believed this evidence it 
might well have concluded that the plaintiff was informed of the destruction of 
the car by some one at Fosterdale on the evening of July 13th, and that not only 
had he withheld this information from the defendant, but that he had intentionally 
misstated the circumstances under which he acquired knowledge of the loss. 

The determination appealed from and the judgment and order of the City 
Court should be reversed, and a new trial ordered, with costs to the appellant in 
all courts to abide the event. 

Determination appealed from and judgment and order of the City Court 
reversed, and a new trial ordered, with costs to the appellant in all courts to 
abide the event. Order filed. All concur. 


CENTRAL SURETY & INS. CORPORATION v. LONDON & LANCASHIRE 
INDEMNITY CO. OF AMERICA. No. 25326. 
Supreme Court of Washington. April 3, 1935. 
43 Pacific Reporter (2d) 12. 
1. INSURANCE. 


Evidence that passengers, who were being driven by saleswoman of real 
estate company in her automobile at company’s request to view property for pur- 
pose of making sale, were injured through saleswoman’s negligent operation of 
automobile, held to show that saleswoman at time of accident was company’s agent, 
engaged in its business, and that automobile was not “let out for hire,” nor being 
“used in carriage of passengers for a consideration, express or implied,” within 
excepting clauses of liability policy of agent’s insurer. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

2. INSURANCE. 

Where joint judgment rendered against principal and agent for injuries caused 
by agent’s negligent operation of her automobile was paid by agent’s insurer under 
liability policy and by principal’s automobile insurer under excess limit policy con- 
fined to protection of named insured only, principal’s insurer held entitled to 
recover from agent’s insurer amount paid on judgment, where agent’s policy gave 
principal right to recover from agent’s insurer for any loss sustained by principal 
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by reason of insured’s negligent operation of her automobile while acting as prin- 
cipal’s agent. 

(For other cases, see Insurance, Dec. Dig. § 604.) 

3. INSURANCE. 

Where part of joint judgment rendered against principal and agent for injuries 
caused by agent’s negligent operation of her automobile was paid by principal’s 
automobile insurer under excess limit policy which also provided for subrogation 
of insurer to rights of insured in case of loss under policy, principal’s insurer held 
entitled to recover from agent’s insurer amount paid on judgment, where agent’s 
policy extended protection to agent’s principal for loss resulting from agent’s 
negligent operation of her automobile while acting as principal’s agent. 

(For other cases, see Insurance, Dec. Dig. § 604.) 

Department 2. 

Appeal from Superior Court, King County; Edwin Gruber, Judge. 

Suit by the Central Surety & Insurance Corporation against the London & 
Lancashire Indemnity Company of America, which filed a cross-complaint. From 
a judgment for plaintiff, defendant appeals. 

Affirmed. 

Preston, Thorgrimson & Turner, of Seattle, for appellant. 

Poe, Falknor, Falknor & Emory, of Seattle, for respondent. 

MITCHELL, Justice. 

Dilling-Vradenburg Organization, Inc., hereinafter spoken of as the Dilling 
Company, engaged in subdividing and selling real property, and at all times herein 
mentioned carried automobile casualty insurance in its operations in this state; the 
insurance having been issued by the Central Surety & Insurance Corporation, a 
corporation. Bessie Moore was employed by the Dilling Company as a saleswoman, 
she using her own automobile, and at all times herein mentioned she carried auto- 
mobile indemnity liability insurance issued by the London & Lancashire Indemnity 
Company of America, a corporation. While she was thus engaged, and while taking 
Gustav Dahl and his wife, Lena, and one Sophia Gordon, prospective purchasers 
of the real estate of the Dilling Company, to see the property, she drove her 
automobile in such a negligent manner that Sophia Gordon was killed and the 
Dahls sustained severe personal injuries. The Dahls brought suit for damages 
against Bessie Moore and the Dilling Company, and at the same time Lena Dahl, 
as executrix of the last will and testament of Sophia Gordon, brought suit against 
both defendants ta recover for the wrongful death of the testatrix. The two cases 
were tried together in the superior court for Pierce county, and resulted in non- 
suits, which, upon appeal, were reversed and remanded for new trials. Dahl v. 
Moore, 161 Wash. 503, 297 P. 218. On the new trial in King county, to which the 
cases had been transferred by a change of venue, there were verdicts (reduced by 
the trial court and accepted by the plaintiffs), upon which judgments were entered, 
one in favor of, Dahl and his wife for $1,600, the other in favor of Lena Dahl as 
executrix for $5,000. The Dilling Company did not appeal from that judgment. 
Bessie Moore did appeal, the result of which was an affirmance. Dahl v. Moore, 
169 Wash. 443, 14 P.(2d) 28. 

Thereafter the insurance companies signed a written instrument which con- 
tained recitals, in substance, referring to the pendency of the two actions in the 
superior court, the rendition of judgments against both companies in the amounts 
of $1,600 and $5,000, respectively, which, together with costs and interest, amount 
to $7,260.21; that the action grew out of the automobile accident described in the 
complaints in the two actions; that, at the time of the accident, there were in 
force and effect the two policies of automobile insurance (describing them); that 
each of the insurance companies, for various reasons, denied any liability or 
responsibility, under its policy, to pay the judgments or any part thereof; and 
that it was, upon the insistence of the state insurance commissioner, agreed by the 
insurance companies that the judgments be paid; the agreement, following the 
recitals, being as follows: 

“1. Each of the parties hereto agrees forthwith to pay to the plaintiffs in said 
actions one-half of said judgments, interest and costs. 

“2. Such payment by each of the parties hereto shall be without prejudice to 
its right to recover from the other the amount of such payment, if it be deter- 
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mined or adjudicated that the party making such payment was not legally respon- 
sible or liable to make the same under its policy and that the other party was 
legally liable or responsible for the payment of the same under its policy, and 
that an action will lie in the Superior Court of the State of Washington for King 
County by either party against the other to determine and adjudicate the differ- 
ences of the parties with respect to the foregoing. 

“3. Not ony does the Central Company dispute and deny any liability on its 
part to pay said judgments or any part thereof under its policy, but it further 
claims the right to recover against the defendant Bessie Moore any amount that 
it is required to pay or does pay upon said judgments (the defendant Bessie 
Moore having been the owner and operator of the automobile at the time of the 
accident and having been heretofore in said actions adjudicated to have been the 
agent and servant of the defendant, Dilling Vradenburg Organization, Inc.), and 
that the London Company is required under its policy to protect and indemnify 
3essie Moore against such claim and to pay the same to the Central Company. 
The London Company disputes and denies the validity of such claims and its 
responsibility therefor, but it is agreed that in any action between the parties 
hereto to determine their differences and their respective liabilities for said judg- 
ments under their policies of insurance as hereinabove provided that the claim of 
the Central Company against the London Company hereinabove referred to in 
this paragraph shall be likewise determined and adjudicated and that before so 
doing the Central Company shall not be required to proceed against or recover a 
judgment against the said Bessie Moore nor need she be made a party to such 
action, it being the agreement of the parties hereto that in such action the differ- 
ences and ultimate liabilities of the parties hereto for the payment of said judg- 
ments shall be fully, finally and completely determined and adjudicated.” 

The judgment creditors were paid, and shortly thereafter this action was 
brought by the Central Company to recover from the London Company the amount 
the Central Company had paid under the agreement, and also to recover the costs 
and expenses it incurred in defense of the two actions. 

Findings and conclusions were made by the trial court, upon which judgment 
was entered for the plaintiff, and against the defendant, for $5,309.83 and costs. 
The defendant, the London Company, has appealed. , 

{1] It is assigned that the court erred in finding that Mrs. Moore’s auto- 
mobile was not “let out for hire,” ‘nor being “used in the carriage of passengers 
for a consideration, express or implied,” within the meaning of appellant’s policy. 

The finding was that, at the time of the accident, “Bessie Moore was an agent 
servant and employee of, and saleswoman representing the Dilling company and 
was engaged in and upon the business of said corporation.” The finding is sup- 
ported by a clear preponderance of the evidence. Indeed, it consists largely of the 
evidence that had been introduced and considered in Dahl v. Moore, 161 Wash. 
503, 297 P. 218, wherein the. facts are rather fully set out, and wherein it was 
held that, at the time of the accident, Bessie Moore was engaged and acting as 
agent of the Dilling Company. 

{2] It is assigned that the court erred in entering judgment for the respond- 
ent. The argument, in effect, is that the findings, which, by reference, incorporate 
the two very lengthy policies of insurance, do not justify the judgment. 

At the time of the accident, Bessie Moore was putting her automobile to the 
very use she gave as her occupation in taking out the insurance; that is, “real 
estate.” By the policy issued by the appellant to her, she was indemnified against 
liability imposed by law for damages on account of the bodily injuries, including 
death accidentally suffered by any person or persons (other than an employee of 
herself) by reason of the ownership, maintenance, or use of her automobile; and, 
in addition, the policy gave protection and indemnity to others, including the 
Dilling company, to recover over from her for any loss sustained by reason 0! 
her negligence as agent of the Dilling Company. Kibler v. Maryland Casualty Co., 
74 Wash. 159, 132 P. 878. The limits of recovery, under the policy issued by the 
appellant to Bessie Moore, were $5,000 and $10,000; the recovery here being within 
those limits. ie 

The respondent’s policy, held by the Dilling Company, insured against liability 
imposed by law upon the insured on account of bodily injuries, including death 
resulting therefrom, suffered by any one or more by reason of the ownership, 
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maintenance, or use of automobiles owned by certain of the Dilling Company’s 
employees (such as Bessie Moore), and operated in the Dilling Company’s business. 
This policy in no way protected Bessie Moore individually. The indemnity provided 
by the policy was, by its terms, confined to the Dilling Company. The limits of 
this policy were $10,000 and $20,000; but it was provided: “It is understood and 
agreed that if there exists, at the time of the accident, a policy of insurance taken 
out by or effected on behalf of anyone other than the Named Assured and under 
the terms of which policy the Named Assured is entitled to protection and cover- 
age, then this endorsement shall operate only as excess insurance over and above 
the amount of such valid and collectible insurance.” 

Thus it appears that the policy issued by the respondent to the Dilling Com- 
pany was, in fact, an excess limit policy only; that is, the Dilling Company was 
entitled to protection and indemnity under the policy issued by the appellant to 
Bessie Moore, and therefore the policy held by the Dilling Company was not 
involved unless and until liability exceeded the coverage afforded by the policy 
issued by the appellant. The judgments herein were within the limits of the policy 
issued by the appellant to Bessie Moore. 

[3] The judgment in the present case is right, considered from another stand- 
point. The policy issued by the respondent provides for subrogation. It says: “In 
case of payment of loss or expense under this policy the Corporation shall be 
subrogated to all rights of the Assured against any party as respects such loss or 
expense to the amount of such payment, and the Assured shall execute all papers 
required and shall cooperate with the Corporation to secure to the Corporation 
such rights.” 

The Dilling Company would be entitled to recover back from Bessie Moore 
whatever loss it sustained because of her negligence as its agent (39 C. J., Master 
and Servant, § 1514, p. 1313), and under the subrogation clause, quoted above, the 
respondent was subrogated to this-right. Any necessity for waging an independent 
action against Bessie Moore to establish the liability of the appellant, in this respect, 
was waived by the appellant in the written agreement between the parties, already 
quoted herein. 

What has been said herein disposes, adversely to appellant, of its assignment 
that the court erred in refusing relief on its cross-complaint. 

Judgment affirmed. 

Millard, C. J., and Holcomb, Steinert, and Blake, JJ., concur. 
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CASUALTY. 


NEW AMSTERDAM CASUALTY CO. v. PLAZA SQUARE REALTY CO. 
No. 15039. 
Appellate Court of Indiana, in Banc. April 19, 1935. 
195 Northeastern Reporter 289. 
1. INSURANCE. 

Under owner, landlord, and tenant public liability policy requiring insured to 
give immediate written notice of accident, notice or knowledge of accident 
possessed by janitor and sister-in-law of president of insured corporation held 
not. notice to insured, so as to preclude recovery for damages sustained by 
irisured because notice of accident was not given to insurer until eight months 
after accident occurred but within three days after insured learned of accident, 
where neither janitor nor sister-in-law ever told any of insured’s officers or agents 
anything about accident. 

(For other cases, see Insurance, Dec. Dig. § 538.) 

2. INSURANCE. 

Language of owner, landlord, and tenant public liability policy requiring 
insured to give immediate written notice of any accident must be given reasonable 
construction. 

(For other cases, see Insurance, Dec. Dig. § 533.) 

3. INSURANCE. 

Under owner, landlord, and tenant public liability policy requiring insurer 
upon request to defend suit brought against insured, insurer held liable in 
damages sustained by insured where insurer upon request refused to defend suit 
brought against insured. 


(For other cases, see Insurance, Dec. Dig. § 237.) 


Appeal from Hendricks Circuit Court; A. J. Stevenson, Judge. 

Action by the Plaza Square Realty Company against the New Amsterdam 
Casualty Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

White, Wright & Boleman, of Indianapolis, and Edgar M. Blessing, of Dan- 
ville, for appellant. 

Bingham, Mendenhall & Bingham, of Indianapolis, for appellee. 

Curtis, Judge. 

This action was commenced in the trial court by the appellee against the 
appellant to recover damages claimed to be due the appellee for a breach of an 
insurance contract executed by the appellant to the appellee. 

The appellant executed an owner, landlord, and tenant public liability policy 
to the appellee, which policy, with stipulated limitations, insured the appellee 
against loss from liability imposed by law upon it for damages on account of 
bodily injuries or death suffered as a result of any accident occurring while the 
policy was in force by any person or persons not employed by the appellee while 
upon the premises or upon the sidewalks or other ways immediately adjacent to 
the property described in the policy. 


The appellee claimed that on the 17th day of January, 1929, one Lillie Failing 
was injured while attempting to enter the apartment house located on the 
appellee’s premises, by falling into a cellarway on the side of the apartment 
house; that the appellee had no knowledge whatsoever of the occurrence ot 
the accident until September 24, 1929; that on September 27, 1929, it gave written 
notice of the accident to the G. L. Ramey Agency, a brokerage agency through 
which the insurance was written; that thereafter, on November 14, 1929, the said 
Lillie Failing brought suit against the appellee on account of the alleged injuries 
sustained in the accident, and that the appellant was immediately notified of the 
filing of this suit by the appellee; that the appellee requested the appellant to 
defend the suit in accordance with certain stipulations in the policy of insur- 
ance which the appellee claimed obligated the appellant to defend said suit; 
that thereafter the appellant denied and disclaimed coverage of the accident and 
refused to defend the suit; that thereafter the appellee defended the suit and a 
judgment was entered against the appellee therein in the sum of $800 with 
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interest and costs; that after the rendition of this judgment the appellee 
demanded that the appellant pay the same together with costs, expenses, and 
attorneys’ fees incurred in the defense of the suit, and that the appellant failed 
and refused to pay the judgment; that, therefore, the appellee was entitled to 
recover damages against the appellant in the sum of $800 with costs, expenses, 
and attorneys’ fees incurred in the defense of the said suit. 

The appellant contested the action mainly upon the theory that the appellee, 
in violation of the express stipulation in the policy, failed to'notify the appellant 
of the occurrence of the accident within a reasonable time after it occurred, the 
accident having occurred in January of 1929, and the appellant having received 
no notice of the occurrence of said accident or any claim on account thereof 
until after September 27, 1929, and that no excuse was shown, which would 
justify the appellee in failing to give the notice required by the contract of 
insurance. 


The case was tried on the appellee’s amended complaint in one paragraph, 
which was answered in general denial. The insurance policy is filed with the 
amended complaint and made a part of the same marked “Exhibit A.” There 
was a trial by the court and a general finding in favor of the appellee, on which 
judgment was entered for $1,101.65 and costs. In due time the appellant filed its 
motion for a new trial, which was overruled with an exception reserved, and 
this appeal prayed and perfected. The ruling on the motion for a new trial is the 
only error assigned. The grounds of the motion which are presented are that 
the decision of the court is not sustained by sufficient evidence and is contrary 
to law. 

The appellant in its brief makes use of the following language: “The whole 
controversy turns on the stipulation in the policy contract which reads as 
follows: ‘Condition B. The assured shall give immediate written notice of any 
accident and like notice of any claim or suit resulting therefrom, together with 
every summons or other process, to the executive office of the company in 
Baltimore, Maryland, or to its authorized representative.’ ” 


[1, 2] The appellee contends, and there is evidence to sustain its contention, 
that it did not have any notice of the accident until September 24, 1929, and that 
it gave written notice to the agent of the appellant three days later. The acci- 
dent actually took place a little more than eight months previously. It is the 
appellee’s contention that it served the notice timely. There was some evidence 
that one Mable N. Kreglo, a sister-in-law of the president of the appellee com- 
pany, had knowledge of the accident two or three days after it occurred. She 
said the janitor told her. She had been looking after some repairs to the building 
fcr her said brother-in-law individually. The janitor knew of the accident, but 
he said he made no report of it except to speak to Miss Kreglo. There is some 
conflicting evidence as to the title or position, if any, which Miss Kreglo held 
in the appellee company, but the evidence of the president of the company was 
positive that she was not the manager of the apartment building in question 
during the year 1929. There is positive evidence that neither she nor the janitor 
ever told any of the appellee’s officers or agents anything about the accident. 
The janitor’s duties were described as limited to firing the furnace, cleaning out 
the ashes, keeping the building clean, and showing but not renting apartments. 
Under these circumstances we think the court was correct in the conclusion it 
evidently reached that the notice or knowledge of the accident possessed by 
Miss Kreglo and the janitor was no notice to the appellee and that the appellee 
had no notice of the accident until on September 24, 1929, and that the notice it 
gave to the appellant on the 27th of the same month was timely. Although the 
policy provided that “the insured shall give immediate written notice of any 
accident,” yet we do not construe the policy contract as requiring the appellee to 
do an impossible thing, to wit, to give notice of the accident before it knew 
about it. The language of the policy must be given a reasonable construction. 
See Peele vy. The Provident Fund Society et al. 147 Ind. 543, 44 N. E. 661, 46 
N. E. 990; Metropolitan Life Insurance Company v. People’s Trust Company, 
i77 Ind. 578, 98 N. E. 513, 41 L. R. A. (N. S.) 285, and the cases cited therein. 

[3] The policy sued upon required the appellant upon request to defend the 
Failing Case. This it refused to do, thus breaching its policy contract and 
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rendering it liable in damages. See Frankfort Marine, Accident & Plate Glass 
Insurance Company v. LaFayette Telephone Company, 79 Ind. App. 663, 129 


N. E. 329 


We think the decision of the court is sustained by sufficient evidence and is 
not contrary to law. 


Judgment affirmed. 


UNITED STATES RADIUM CORPORATION v. GLOBE 
INDEMNITY CO. et al. 
Supreme Court of New Jersey, Hudson County. March 14, 1935. 
178 Atlantic Reporter 271. 
1, INSURANCE. 


Policies, indemnifying employer against loss from liability for damages because 
of personal injuries “accidentally” suffered by employees, requiring insurer to pay 
only for immediate surgical relief imperative at time of “accident,” declaring insur- 
ance applicable only to injuries sustained by reason of “accidents,” etc., held to cover 
only liability for personal injuries sustained by accidents. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. INSURANCE. 

Occupational disease of radium poisoning, resulting from employee's a 
of radium paint by placing brushes, used in applying paint to numerals and designs 
on watch dials, in her mouth to point them, held not injury by “accident” within 
employer’s liability insurance policies. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. INSURANCE. 

Employer’s liability insurance policies, limiting insurer’s liability to employees’ 
injuries during policy periods, held not to cover occupational disease of radium 
poisoning, in absence of any showing of time of injury except allegation of com- 
plaint in employee’s action against employer that poisoning did not produce injury 
until month long after termination of employment and coverage period of policies, 
and stipulation that she became affected with disease in course of employment. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Action at law by the United States Radium Corporation against the Globe 
Indemnity Company and others. 

Judgment of no cause of action. 

Wall, Haight, Carey & Hartpence, of Jersey City, for plaintiff. 

Collins & Corbin, of Jersey City, for defendants Globe Indemnity Co. and 
A&tna Life Ins. Co. 

Edwards, Smith & Dawson, of Jersey City, for defendant New Amsterdam 
Casualty Co. 

McCarter & English, of Newark, for defendant American Mut. Liability Ins. 
Co. 

ACKERSON, Supreme Court Commissioner. 

This action was submitted to the court, without a jury, upon an agreed state 
of facts. Plaintiff seeks to recover from four insurance companies, or from one 
or more of them, upon five liability policies, the sum of $10,000 heretofore paid 
to a former employee, Helen Tuck, and her husband, in settlement of an action 
for injury from radium poisoning alleged to have been sustained by said Helen 
Tuck while lawfully employed by plaintiff in its factory at Orange, N. J. 


It appears from the stipulated facts that Helen Tuck was employed by plain- 
tiff from May 29, 1917, to August 24, 1921, in mixing certain luminous materials 
with adhesives (the mixture being commonly known as “radium paint”), and 
applying said mixture to numerals and designs on watch dials and other objects, 
and while so employed, and in the course thereof, she “became affected with an 
occupational disease resulting from her employment, wherein she ingested by 
mouth” the mixture known as “radium paint” by placing the brushes with which 
she applied said paint “in her mouth for the purpose of pointing said brushes in 
order more readily to apply the paint, which practice extended throughout the per- 
iod of her employment.” Her employment terminated on August 24, 1921, “but 
the presence of radium in her system was neither a direct nor indirect cause of or 
factor in the termination of such employment.” There is attached to the stipula- 











Cas.] United States Radium Corporation v. Globe Indemnity Co. 677 


tion of facts a copy of the complaint filed by Helen Tuck and her husband in their 
aforesaid action against the plaintiff herein, in which it is alleged that the radium 
paint so ingested has become impregnated in her body and “is of such an insidious 
character that it did not produce the consequential injury to the health and body 
of the plaintiff’ (Helen Tuck) “until the month of June, 1928.” 

It is further stipulated that the settlement of the above-named action for 
$10,000 is, for the purpose of the present action, “to have the same force and effect 
as a judgment in favor of said Helen Tuck and her husband rendered in a trial of 
the said action against the plaintiff herein.” 

It also appears that the plaintiff herein carried insurance against liability to its 
employees with the four defendant insurance companies herein covering the period 
Helen Tuck worked for the plaintiff, as follows: Globe Indemnity Company from 
November 4, 1916, to November 4, 1917; the New Amsterdam Casualty Company 
ate gy” 4, 1917, to November 4, 1918, and by a renewal policy from Novem- 
ber 4, 1918, to Nov ember 4, 1919; ARtna Life Insurance Company from November 
4, 1919, to August 20, 1920; and the American Mutual Liability Insurance Company 
from August 20, 1920, to September 1, 1921. 

The questions to be decided and the effect of such decisions are very carefully 
and exactly set forth in the stipulation of facts as follows: 

“There are but two legal questions to be litigated and determined in this 
action. These questions are. 

“First: Did the defendant companies, or any of them, by the terms of their 
respective policies, insure the plaintiff against liability to Helen Phillips (now Helen 
Tuck) and Walter M. Tuck, her husband, or either of them, on their claims which 
they made against the plaintiff herein, and sought to enforce by suit against it 
brought in the New Jersey Supreme Court, and removed by this plaintiff to the 
United States District Court for the District of New Jersey, which claims were 
compromised and settled before trial by the payment by plainiff herein of the sum 
of $10,000. to said Helen Tuck and her husband, Walter M. Tuck. The defendants 
do not in this action contest the right to make said settlement * * *. 

“Second: If there is coverage under the said policies, what proportion of the 
said amount of $10,000, should legally be borne by each company? 

“All other questions are eliminated from this litigation. 

“That the before stated questions shall be submitted to the Court in which this 
action is pending for decision upon the facts herein stipulated, and judgment or 
iudgments shall be entered in accordance with the answers which said Court may 
make to the said questions; any and all parties reserving the right to appeal from 
any such judgment or judgments.” 

There can be no doubt that all of the policies involved herein cover two kinds 
or types of liability which are expressed in two separate paragraphs generally refer- 
red to as “insuring agreements.” 

The defendants insist that the loss sustained by the plaintiff in its settlement 
with Helen Tuck and her husband is not covered by any of the policies because they 
cover only such losses as are sustained by the assured (plaintiff) on account of 
personal injuries to its employees caused by accidents (whether arising under the 
Workmen’s Compensation Act, P. L. 1911, c. 95, p. 134, 2 Comp. St. Supp. 1924, 
p. 3868, § **236—1 et seq., or at common law), and that radium poisoning is an 
occupational disease and not an injury by accident. 

The plaintiff, on the other hand, contends that in these contracts of insurance 
the defendants undertook to protect the assured (plaintiff) against loss for all 
damages recovered against it by employees for all personal injuries sustained in 
‘their employment from whatever cause arising. That two kinds of personal injur- 
les are covered by the policies: First, those contemplated in the Workmen’s Com- 
pensation Act, i. e. loss caused by accidents; and, second, all injuries to employees 
for which damages at common law, as distinguished from compensation under said 
act, are recoverable, whether arising from accidents or otherwise, and that there- 
fore injury by radium poisoning is covered by the policies. 

[1] It is stated in the stipulation of facts that radium poisoning is an occupa- 
onal disease, and it is conceded that, as such, injury therefrom was not compen- 
sable at the time these policies were in force under either section 1 or section 2 
cf the Workmen’s Compensation Act as it then stood (Comp. St. Supp. 1924, 
S$ **236—1 to **236—31), because said act only provided for compensation or 
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damages to an employee for personal injury by accident arising out of and in the 
course of his employment, and it is well settled that an occupational disease is not 
the result of an accident, at least within the meaning of said act as it then stood. 
Liondale Bleach Works v. Riker, 85 N. J. Law, 426, 89 A. 929, 931; Smith v. Inter- 
national High Speed Steel Co., 98 N. J. Law, 574, 120 A. 188. Injury by radium 
poisoning was not made compensable under the act until the amendment of 1926 
(P. L. 1926, c. 31, p. 62 [Comp. St. Supp. 1930, § **236--27]). 

It follows, therefore, that if these policies only cover liability for personal 
injuries falling under the provisions of the Workmen’s Compensation Act, there 
could be no recovery against these defendants. 

But even if the coverage of these policies is not so limited, nevertheless a care- 
ful reading of their provisions will inevitably lead to the conclusion that the cover- 
age afforded thereby does not extend beyond liability for personal injuries sus- 
tained by accidents and that injuries resulting from any other cause are not covered 
thereby. 

It is conceded that the policies cover only bodily or personal injuries sustained 
by employees of the assured, and that the first insuring agreement deals exclusively 
with claims arising, at least under section 2 of the Workmen’s Compensation Act, 
if not, as claimed by plaintiff, under section 1 thereof as well. 

The second insuring agreement appearing in the Globe Indemnity Company's 
policy reads (italics in all quotations ours): “To indemnify the assured against 
loss from the liability imposed by law upon the assured for damages on account 
of personal injuries, * * * accidentally suffered, * * * during the policy 
period * * *, by any employee or employees of the assured who shall not 
have elected to accept the provisions of the said Act * * *.” 

Paragraph VI of the policy requires the insurer: “To pay, on account of 
personal injuries to which Section 2 of the said act” (Workmen’s Compensation 
Act) “applies, for medical and hospital services and medicines, subject to para- 
graph 14 and 14a of section 2 of said Act, but on account of all other personal 
injuries to which this policy applies to pay only for such immediate surgical relief 
as is imperative at the time of the accident.” 

Aside from certain general provisions which are common to all the policies 
and which will be hereinafter noticed, it will be observed that the coverage afforded 
by this policy is limited to “personal injuries * * * accidentally suffered,” 
which means arising out of accidents, as indicated by the provision last quoted, 
which limits the policy to “personal injuries to which this policy applies,” and not 
to all personal injuries, and which indicates to what injuries the policy does not 
apply by further stating that the insurer will not pay for general medical and hos- 
pital services and medicines, but only for such immediate surgical relief “as is 
imperative at the time of the accident.” 

The second insuring agreement is identical in the policies of the AStna Life 
Insurance Company and the American Mutual Liability Insurance Company, and, 
so far as pertinent, reads: “To indemnify this employer against loss by reason of 
the liability imposed upon him by law for damages on account of such injuries” 
(personal injuries) “to such of said employees as are legally employed wherever 
such injuries may be sustained within the territorial limits of the United States 
of America or the Dominion of Canada.” 


The coverage intended by this paragraph is controlled by paragraph VII of 
these policies, which reads: “This agreement shall apply only to such injuries so 
sustained by reason of accidents occurring during the Policy Period limited and 
defined as such in Item 2 of said Declarations.” 

The item 2 of the declarations thus referred to merely fixes the period during 
which the policy shall remain in force—from a specific date to a specific date. — 

To avoid the effect of this positive limitation of the coverage of these policies, 
the plaintiff contends that the only purpose and object of this paragraph is “to 
point to the provisions of the policies defining the policy period,” and that to hold 
otherwise would be permitting this independent paragraph to completely override 
a specific contract to indemnify plaintiff against all common-law liability to its 
employees contained in the second insuring agreement above quoted. 

There are many difficulties in the way of this contention. In the first place, 
there are other provisions in the policies, common to all under consideration, and 
presently to be mentioned, which control the unlimited common-law liability con- 
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tended for by the plaintiff. In the second place, item 2 of the declarations suffi- 
ciently specifies the policy period. The purpose of the paragraph is not ambiguous, 
but is perfectly plain. It is intended to define the coverage of the policy as includ- 
ing, not all injuries, but only such injuries as arise from an accident occurring 
during the policy period, so that a finger may be put upon an event (accident) 
occurring within the policy period to which the resultant injuries may be traced. 

That paragraph VII above quoted is controlling in limiting the coverage 
afforded by these particular policies to injuries by accidents is emphasized by the 
conclusions reached in the case of Maxson y. N. J. Manufacturers’ Casualty Insur- 
ance Co., 162 A. 427, 10 N. J. Misc. 1164, and the case of Belleville Enameling & 
Stamping Co. v. U. S. Casualty Co., 266 Ill. App. 586 (1932), certiorari denied 
266 Ill. App. XV. Both of these cases involved the interpretation of policies prac- 
tically identical with the two here under discussion, and each contained a para- 
graph identical with paragraph VII above quoted, and the conclusion reached was 
that this paragraph limited the coverage of the policies to injuries by accidents. 

In the course of the opinion in the case of Belleville Enameling and Stamping 
Co. v. U. S. Cas. Co., supra, the court said: 

“The policy does not in any part of the written contract contain any reference 
to an injury caused otherwise than by accident. Paragraph seven ‘That this agree- 
ment shall apply only to such injuries so sustained by reason of accidents occur- 
ring during the policy period limited and defined as such in Item 2 cf said declara- 
tions’ is, to our minds, of compelling influence in the interpretation of the policy 
on the question at issue in this case. 

“In order to give the policy the meaning insisted upon by appellee, it would in 
effect require the elimination or rewriting of paragraph seven so as to make a new 
contract. 

“Courts can only examine contracts as they are written and it seems plain to 
us that the policy covers what it purports to cover, that is, injuries sustained by 
reason of accidents.” 

The two policies issued by the New Amsterdam Casualty Company are identi- 
cal, and in order to define the scope of the coverage it is well to notice both of 
‘he insuring agreements which provide that the company agrees as follows: 

“To indemnify the Assured * * * against any payment under the Compen- 
sation Law as specified in the endorsement hereto attached on account of bodily 
injuries accidentally suffered while this policy is in force, * * * by any 
employee or employes of the assured * * *.” 

“To indemnify the said Assured against loss from liability imposed by law 
upon the Assured for damages on account of bodily injuries or death, suffered by 
said employe or employes of the assured who are not covered by the said Com- 
pensation Law.” 

That this latter paragraph refers to the type of injuries by accident, referred 
to in the preceding paragraph, is emphasized by paragraph E of the “Conditions” 
of the policy, which provides: “Condition E. If the assured carries other insurance, 
not issued by this company, against loss or expense arising from an accident cov- 
ered by this policy, the assured shall not be entitled to recover from the company 
a larger proportion of the entire loss and expense than the amount hereby insured 
bears to the total amount of his insurance.” 


Furthermore, these policies contain a paragraph designated “Condition A,” 
which is found in similar form in all of the policies involved in this action, and 
which bears a very important role in defining the coverage contemplated by all of 
them, viz.: “Condition A. Upon the occurrence of an accident, the Assured shall 
give immediate written notice thereof with the fullest information obtainable at the 
time to the Executive office of the Company * * *. If a claim is made on 
—- such accident the Assured shall give like notice thereof with full par- 
iculars. 

It must also be noticed that nowhere in any of these policies is there any 
specific reference to an injury caused otherwise than by accident. 

It would seem, therefore, that sufficient has been said to show that the policies 
here involved only cover injuries to employees sustained by accidents. 

[2] It remains, however, to consider whether an occupational disease, such as 
radium poisoning is conceded by the stipulation to be, is an injury by accident 
within the meaning of these policies. 
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As already observed, it is conceded, in view of the specific holding in Liondale 
Bleach Works v. Riker, supra, and Smith v. International High Speed Steel Co., 
supra, that an occupational disease was not compensable under the Workmen's 
Compensation Act as it stood at the time these policies were in force, for the 
reason that an occupational disease is not the result of an accident within the 
meaning of said act as it then stood. The plaintiff insists, however, that the word 
“accident” as used in the Workmen’s Compensation Act, and by our courts in con- 
struing and applying that act, has a narrower meaning than when it is applied to 
a common-law right of action based on negligence. It is claimed that when defining 
“accident” in compensation cases, our courts uniformly qualify its meaning by 
adding the words “within the meaning of the act,” or words of like import. Refer- 
ence is made to Liondale Bleach Works v. Riker and Smith v. International High 
Speed Steel Co., supra, for such qualification and the reason for it. 

In the first of the above-cited cases the court said inter alia: “The English 
courts seem at last to have settled that, where no specific time or occasion can he 
fixed upon as the time when the alleged accident happened, there is no ‘injury by 
accident’ within the meaning of the act. This seems a sensible working rule, 
especially in view of the provisions of the statute requiring notice in certain cases 
within 14 days of the occurrence of the injury—a provision which must point to a 
specific time.” 

It will be noted that the reason last given for the rule is not the exclusive 
reason therefor. But even if it were, it applies with equal force in similarly limit- 
ing the coverage afforded by all of the policies involved in this action, because each 
of the policies contains the paragraph hereinabove quoted, providing in substance 
that “upon the occurrence of an accident,” the assured “shall give immediate writ- 
ten notice thereof” to the insurer. Surely, if these policies only cover injuries by 
accidents, the last-mentioned paragraph points to a “specific time or occasion” 
when the alleged injury must have happened in order to bring it within the cover- 
age provided by these policies. 

The plaintiff overlooks the fact that we are not immediately concerned with 
the word “accident” as applied generally to a cause of action arising out of an 
occurrence due to negligence, but with the specific question of whether the terms 
of certain contracts of insurance are sufficiently broad to comprehend injury due 
to an occupational disease, where the coverage is limited to injuries by accident, 
and where notice of the occurrence of an accident is required to be given to the 
party to be held liable. 

Indeed, there would seem to be no good reason why an injury by accident 
should receive a narrower meaning when appearing in the provisions of the Work- 
men’s Compensation Act, than when appearing as the basis of coverage in an 
insurance policy where immediate notice of the occurrence ‘of the accident is 
required to be given to the insurer. 

At the close of the opinion in the case of Liondale Bleach Works v. Riker, 
supra, the court said: “There may indeed be compensation awarded for resulting 
conditions where you can once put your finger on the accident from which they 
result; but the ground of the action fixed by the statute is the injury by accident, 
not the results of an indefinite something which may not be an accident.” 

So here, the ground of an action under these policies must be bodily injury 
due to an accident, and not the result of an indefinite something which may not 
be an accident. 

It is to be noticed that the plaintiff has expressly stipulated that the injury 
which forms the basis of the present claim is “an occupational disease resulting 
from her” (Helen Tuck’s) “employment * * *,; which disease has recently 
become known as radium poisoning.” 

In the case of Smith y. International High Speed Steel Co., supra, the claim 
was based upon an industrial disease arising from breathing fine particles of 
metallic and mineral substances which were thrown into the air as the result of 
the plaintiff's work. In the course of the opinion Mr. Justice Bergen said: “I think 
a disease, such as is described in the complaint, is not the result of an accident, 
and that a recovery for injuries therefrom is not confined to the Workmen’s Com- 
pensation Act.” ; 

It would seem, therefore, that by admitting that Helen Tuck’s injury is the 
result of an occupational disease, the plaintiff has put the present claim squarely 
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within the foregoing observation of Mr. Justice Bergen, and that the injury com- 
plained of is not the result of an accident. 

[3] Furthermore, the plaintiff’s claim is not covered by any of these policies, 
for the further reason that there is no proof before the court of any personal 
injury by accident within the specified policy period of any one of the policies here 
involved. 

Each one of these policies limits liability thereunder to injuries occurring .dur- 
ing a policy period. The stipulation of _ expressly states that Helen Tuck 
was employed by plaintiff from May 29, 1917, to August 24, 1921, in work consist- 
ing of mixing radium paint and applying it to woah dials and other articles. Dur- 
ing the entire term of her employment Mrs. Tuck was engaged in the work 
described above, “and while so employed she, in the course of her employment, 
and while doing said work, became affected with an occupational disease resulting 
fro m her employment, wherein she ingested by mouth, a mixture commonly known 
as ‘radium paint’; which disease has recently become known as radium poisoning. 
Her employment ended on August 24, 1921, “but the presence of radium in her 
system was neither a direct or indirect cause of, or factor in the termination of 
such employment.” As hereinbefore mentioned, the complaint filed by Helen Tuck 
and her husband against the plaintiff in the previous action, which was settled, 
alleged that the radium paint so ingested was of “such an insidious character that 
it did not produce the consequential injury to ‘the health and body of the plaintiff” 
(Helen Tuck) “until the month of June, 1928.” 

There is nothing else before the court to assist in fixing the time of Helen 
Tuck’s injury. If we fix it at the time when the “consequential injury” became 
apparent in the month of June, 1928, it is long after the coverage period of any 
of the policies in question. If we attempt to bring it within the time she was 
employed, we have nothing more substantial upon which to rest than the statement 
in the stipulation that “while so employed she, in the course of her employment, 
and while doing said work, became affected with an occupational disease * * *.” 
Just when she became affected during the period of her employment, whether dur- 
ing a particular day, month or year, does not appear. Countless assumptions could 
be made as to when she was harmed, but they would be nothing more substantial 
than assumptions. Furthermore, the settlement of $10,000 evidently covers all 
damages from the alleged injuries, and there is no factual basis from which to 
ascertain what proportion of said amount should be borne by each company. The 
facts stipulated furnish no more basis for saying that the effect of the occupa- 
tional disease was spread evenly over the whole period of her employment, than 
for saying she was affected only during the first week or year of her employment 
or the last week or year thereof. There is nothing before the court to settle such 
questions. 

For the reasons hereinbefore stated, the first legal question propounded in the 
stipulated facts, viz., whether any of the policies here involved insured the plain- 
tiff against liability on the compromised claims made against it by Helen Tuck 
and her husband, must be answered in the negative. 

This answer to the first question makes it unnecessary to answer the second 
question further than to say that no part of the $10,000 settlement should be 
borne by any of the defendants herein. 

The court, therefore, finds in favor of the defendants and against the plain- 
tiff, and a judgment of no cause of action may be accordingly entered. 


HEWIT PHARMACIES, Inc. v. TNA LIFE INS. CO. 
Court of Appeals of New York. April 16, 1935. 
195 Northeastern Reporter 673. 
INSURANCE. 

Under druggist’s policy covering damages arising from dispensing of drugs, 
but excepting liability for claims arising by reason of performance of unlawful 
act by insured or insured’s employee, insurer held not liable for damages sus- 
tained by insured because employee sold oil of tansy and by mistake failed to 
put label on bottle, which poison caused death of customer, since mistake was 
“9 defense to violation of law requiring druggists to put labels on bottles (Penal 
Law, §§ 1742, 1743; Education Law, § 1360). 


(For other cases, see Insurance, Dec. Dig. § 437.) 
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Appeal from Supreme Court, Appellate Division, Third Department. 

Action by Hewit Pharmacies, Inc., against the AXtna Life Insurance Com- 
pany. From a judgment of the Appellate Division, Third Department, which 
affirmed a judgment of the Trial Term dismissing the complaint (241 App. Div. 
781, 270 N. Y. S. 1009), plaintiff appeals. 

Affirmed. 

Thomas J. Mangan, of Binghamton, for appellant. 

David F. Lee, of Binghamton, for respondent. 

Crank, Chief Judge. 

On or about April 28, 1930, the defendant issued to the plaintiff, Hewit 
Pharmacies, Inc., a druggist’s policy of insurance. It provided: 

“In Consideration of the premium herein provided, the A®tna Life Insurance 
Company of Hartford, Connecticut (called the Company) does hereby agree to 
indemnify The Assured described in the Representations hereof, within the 
amounts as expressed herein, Against Loss and/or Expense Arising or Resulting 
Directly from Claims upon the Assured for Damages on account of bodily injuries 
and/or death accidentally suffered or alleged to have been suffered by any 
person or persons in consequence of any error or mistake, made or alleged to 
have been made during the policy period, provided herein in preparing, com- 
pounding, dispensing, selling or delivering at or from the premises described 
in said Representations, any of the drugs, medicines or merchandise customarily 
kept for sale in drug store, save and except claims arising by reason of: 

“(1) Injuries and/or death which shall be shown to have been caused by 
any person employed in violation of law, or caused by a failure to comply with 
any statute or local ordinance or in consequence of the performance of any 
unlawful act by the Assured or any employee of the Assured.” 

The plaintiff operates a chain of retail drugstores in the various cities set 
forth in the representations in the policy. It also conducts a wholesale drug 
business under the assumed name and style of Binghamton Wholesale Drug 
Company. The policy only covered the retail drugstore, and the wholesale busi- 
ness was not included. At its Water street store in the city of Binghamton the 
plaintiff carried on a retail and wholesale drug business in the same place, the 
front being used for the retail, and the rear for the wholesale, trade. 

Section 1743 of the Penal Law (Consol. Laws, c. 40) and sections 1360 of the 
Education Law (Consol. Laws, c. 16) provide that it is unlawful for any person 
to sell at retail or furnish any of the poisons of Schedules A and B without 
affixing or causing to be affixed to the bottle or package a label with the name 
of the article and the word “poison” distinctly shown, with the name and place 
of business of the seller, all printed in red ink, together with the name of such 
poison printed or written thereupon in plain, legible characters. The said 
statutes also provide that no person shall deliver any of the poisons of Schedules 
A or B until he has satisfied himself that the purchaser is aware of its poisonous 
character and that the poison is to be used for a legitimate purpose. Oil of 
tansy is one of the poisons enumerated in Schedule B. 


Joseph Lynn, Jr., on the afternoon of June 27, 1930, came to the plaintiff's 
retail drugstore to purchase two ounces of the oil of tansy. Through a mistake 
of an employee, in believing the purchase to be made at wholesale instead of 
retail, the bottle was not marked in accordance with these sections of the Penal 
‘aw and the Education Law, nor were the other provisions complied with. 
That evening Anna V. Lynn, the wife of Joseph, drank about an ounce of said 
tansy as a medicine, and died almost immediately. Oil of tansy taken in a small 
smount, from one to eight drops, is harmless. An ounce is four hundred and 
cighty drops and is fatal. 

Action was brought by Lynn against the Hewit Pharmacies, Inc., and settled 
for a very reasonable amount. This action has been commenced by the insured 
to recover this loss under the policy mentioned. The defense is that the act 
of the employee comes within the exception, which reads as given above, “save 
and except claims arising by reason of * * * or in consequence of the perfor- 
mance of any unlawful act by the Assured or any employee of the Assured.” 

We agree with the courts below that the giving of this bottle of tansy with- 
out the poison label was an unlawful act, committed by an employee of the 
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assured, and comes directly within the exception. Look at it as we will, we find 
no escape from this conclusion. That the failure to put the label on the bottle 
was a mistake, which at most amounted to negligence, is no defense to a violation 
of thé provisions of law mentioned. 

What this policy does cover has been difficult for us to determine. The 
provisions of the Penal Law are so very broad and sweeping that almost every 
act of negligence resulting in the sale of a drug wrongly marked or of a differ- 
ent article than that called for is an unlawful act. Section 1742 reads: 
“Omitting to Label Drugs, or Labeling Them W ‘rongly. Any person, who, in putting 
up any drug, medicine, or food or preparation used in medical practice, or 
inaking up any prescription, or filling any order for drugs, medicines, food or 
preparation puts any untrue label, stamp or other designation of contents upon 
any box, bottle or other package containing a drug, medicine, food or preparation 
used in medical practice, or substitutes or dispenses a different article for or in 
lieu of any article prescribed, ordered, or demanded, or puts up a greater or less 
quantity of any ingredient specified in any such prescription, order or demand 
than that prescribed, ordered, or demanded, or otherwise deviates from the terms 
of the prescription, order, or demand by substituting one drug for another, is 
guilty of a misdemeanor; provided, however, that, except in the case of physic- 
ans’ prescriptions, nothing herein contained shall be deemed or construed to 
prevent or impair or in any manner affect the right of an apothecary, druggist, 
pharmacist or other person to recommend the purchase of an article other than 
that ordered, required or demanded, but of a similar nature, or to sell such 
other article in place or in lieu of an article ordered, required or demanded, with 
the knowledge and consent of the puchaser.” 

The Hewit Pharmacies, Inc., assumed that this policy covered, as it stated, 
any loss occasioned in consequence of any error or mistake in preparing, com- 
pounding, dispensing, and selling any drug or medicine customarily kept for 
sale in drugstores. This agreement to indemnify for such a loss was in fact 
meaningless. As far as we can see, it had no effect; it covered no such act as 
was stated, because the exception nullified it; what the insurance company 
gave with one hand it took away with the other; it received its premium without 
providing the security. The exception excluded from the coverage the perfor- 
imance of any unlawful act, and the Penal Law makes any mistake or error in 
selling a drug a misdemeanor. Dispensing a different article for or in lieu of 
the article prescribed or demanded, or putting up a greater or less quantity of 
any ingredient than that prescribed, or deviating from the terms of the prescrip- 
tion or order by substituting another drug, seems broad enough to cover any 
mistake madé in selling drugs. 

We mention these matters not in the way of criticism or reflection upon the 
defendant insurance company. Their policy no doubt was framed to cover other 
states where the Penal Law may not be so rigid. We refer to these matters 
in order that the law may be so amended as to afford better protection under 
casualty insurance policies. 

The judgment appealed from should be affirmed, with costs. 

Lehman, O’Brien, Hubbs, Crouch, Loughran, and Finch, JJ., concur. 

Judgment affirmed. 
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MISCELLANEOUS 


ROYAL UNION “T - INS “ v. GROSS et al. 
GREAT REPUBLIC LIFE CO. v. SAME. Nos. 10090, 10106. 
Circuit Court of faa “Eighth Circuit. Feb. 25, 1935. 
76 Federal Reporter (2d) 219. 
1. INSURANCE. . 

Trial court had power to cause assets of insolvent insurance company to be 
transferred and used to obtain reinsurance for policyholders without subjecting 
assets to judicial sale (Code Iowa 1931, § 8663). 

(For other cases, see Insurance, Dec. Dig. § 44.) 

2. INSURANCE. 

Proceedings Jield to justify trial court’s finding that value of assets of insur- 
ance company upon fair basis of valuation was insufficient to pay its obligations 
and that interest of policyholders would best be served by obtaining reinsurance 
(Code Iowa 1931, § 8663). 

Proceedings disclosed that, although the defendant insurance company 
appeared and consented to the appointment of a temporary receiver on the 
filing of the original verified bill, it apparently did so because it was “impos- 
sible for it to function any longer”; that the insurance company was ably 
represented by counsel who addressed the court as counsel for the stock- 
holders and the company; that the report filed with the court disclosed a 
great discrepancy between liabilities and assets of the insurance company ; 
that the stockholders were fully apprised that their company was charged 
with insolvency; and that each class of parties interested was represented 
throughout the proceedings and was accorded full opportunity to be heard 

all stages of the proceedings. 

(For other cases, see Insurance, Dec. Dig. § 44.) 

Appeal from the District Court of the United States for the Southern District 
of Iowa; Charles A. Dewey, Judge. 

Bill by H. A. Gross and others against the Royal Union Life Insurance Com- 
pany, wherein pleadings in intervention were filed by certain parties and wherein 
the Insurance Commissjoner for the State of Iowa filed a cross-petition. From a 
decree defendant and the Great Republic Life Insurance Company appeal. 

Affirmed. 


Guy A. Miller, of Des Moines, Iowa, and John D. McComb, of Jacksboro, Tex 
(Hugh W. Darling, of Los Angeles, Cal., on the brief), for appellants. 

_ J..G. Gamble, of Des Moines, Iowa (R. L. Read, of Des Moines, Iowa, and 
Fred B. Shoaff, of Fort Wayne, Ind., on the brief), for appellee Lincoln Nat. Life 
Ins. Co. 

Phineas M. Henry and John Inghram, both of Des Moines, Iowa, for L. A. 
Andrew and E. W. Clark, Commissioner of Insurance of the State of Iowa, 
receivers of Royal Union Life Ins. Co. 

Before Woodrough, Circuit Judge, and Faris, District Judge. 

WooprovucH, Circuit Judge. 

On June 3, 1933, a stockholder of the Royal Union Life Insurance Company of 
Des Moines, an Iowa insurance corporation, filed a bill for himself and others 
similarly situated alleging, among other things, that the company’s outstanding 
insurance then in force amounted to approximately $145,000,000; that its liabilities, 
exclusive of capital stock, amounted to $36,729,596.81 and that its assets, though 
shown in its financial statement to be $38,726,449.81, were of an actual value at 
least $4,000,000 less than that sum; that it had suffered losses through the mis- 
management of its offcers; that its earnings were insufficient to maintain its reserves 
which were substantially impaired ; and that for many reasons detailed in the bill 
the company could no longer function in the ordinary conduct of its business. He 
prayed for the appointment of a receiver pending final hearing and that upon hear- 
ing the temporary receivership be made permanent. The company appearing and 
consenting, the court appointed a temporary receiver on the same day, who. forth- 
with qualified and took possession. Thereafter pleadings in intervention were filed 
by creditors and by persons holding policies of insurance issued by the company, 
alleging, among other things, that the corporation was insolvent and that a per- 
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manent receiver should be appointed. The Insurance Commissioner for the State 
of Iowa also appeared and filed answer and cross petition. He alleged, among 
other things, that he had ascertained the condition of the defendant company and 
that the condition “at the present time is such as to render its further continuance 
in business hazardous to the public and the holders of its policies and contracts of 
insurance,” and that a receiver should be appointed. He asserted his right to be 
appointed such receiver under the laws of Iowa (Code of Iowa, §§ 8660-8663, 8613, 
8613-cl, 8613-c2) and prayed that he be given the usual powers of a receiver 
appointed by the court. The company itself answered, among other things admit- 
ting that it had suffered losses, that the market or sales value of its assets was less 
than book value by reason of the depression, that by the terms of the contracts of 
jusurance issued and outstanding, it was required to earn interest on its invest- 
ments in the amount of $1,256,577 during the calendar year 1932 in order to main- 
tain the reserve requirements on such contracts of insurance, but that in 1932 its 
earnings were deficient in the sum of $319,869 and that from January, 1933, to the 
filing of the bill, insufficient income was earned to maintain the reserve require- 
ments: that “the conduct of the Insurance Commissioner of the State of Iowa has 
made it impossible for defendant to function any longer in the ordinary and proper 
conduct of its business”; and “that it is imperative that this Honorable Court 
appoint a temporary receiver to take charge of the assets of this corporation.” 

The court set the case down for hearing on the applications for the appoint- 
ment of a permanent receiver on June 24, 1933, and ordered that notice of the 
l\earing be given to the Attorney General of Iowa as required by the laws of that 
state in like cases. All of the parties who had filed pleadings appeared before the 
court on the date set, and the court, having heard evidence as to the condition of 
the company, found that the condition of the company was such as to render its 
iurther continuance in the writing of new business hazardous to the holders of 
its policies and that the interests of the company and its policyholders required 
the appointment of a permanent receiver to have charge of and preserve its assets. 

The order also contained the recitation that all of the parties agreed to the 
finding. The court appointed as co-receivers both the Commissioner of Insurance 
of the State of Iowa, and L. A. Andrews, exacting like bond from each. 

No appeal was taken by any one from the order appointing permanent receivers 
to take charge of the company’s affairs and they forthwith qualified and went into 
possession and control. On July 21, 1933, the receivers filed an application stating 
that it was to the best interest of the policyholders of the company that a decision 
be reached as soon as possible whether the company should be mutualized or rein- 
sured and requesting that they be authorized to accept proposals for mutualization 
or reinsurance. The court granted the application and directed the receivers to 
analyze such proposals as were received and to employ a competent actuary to 
assist in such analysis and to report to the court the proposals received with the 
receivers’ recommendation. Notice of the time and place for the receipt of such 
proposals was ordered to be given to insurance companies and persons believed 
to be interested, and by publication. 

On November 4, 1933, the receivers filed a petition and report reciting that 
they had given notice pursuant to the court’s order and had received proposals from 
ten different companies and persons, each of which proposals was outlined as to 
its distinctive provisions. They reported further: “That the receivers have caused 
‘in appraisal to be made of the assets of the defendant company, and from said 
appraisal have determined that said company is insolvent and unable to meet its 
obligations to its policyholders, and that it has been insolvent at all times from and 
including June 3, 1933, the date of the filing of the petition of the plaintiff in this 
cause, that a liquidation of the assets of said company under present business con- 
ditions would result in hardship to its policyholders and would deprive them of 
their life insurance protection, and that it is necessary and imperative for the pro- 
tection of the best interests of the policyholders of said company that the life 
msurance business of said company be reinsured.” 

Said petition and report contained the following: 


“For the purpose of ascertaining the value of the respective claims of policy- 
holders who do not accept the benefits of any reinsurance contract which shall be 
approved by the court and of general creditors,.it is necessary to ascertain the cash 
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nee value of the assets of the defendant company as if sold at a public 
sale. 

“That said receivers have caused an appraisal to be made of the cash liquidating 
value of said assets as if sold at public sale at this date; that the appraisal of the 
bonds was made at their cash market value when listed and on the basis of the 
best bids obtainable when not iisted; that the appraisal of the remaining assets was 
made by competent appraisers who have inspected the same and are familiar with 
the value thereof; that in appraising the real estate mortgages, the appraisers took 
into consideration the value of the security and the personal responsibility of the 
debtor, and after valuing said securities on that basis, the receivers, in their apprai- 
sal of the value of said securities, have deducted an additional twenty-five per cent 
of the face value thereof because there is no market for the sale of real estate 
mortgages at the present time, and it would be necessary to make substantial dis- 
counts in order to procure a sale of the same, and said receivers believe that said 
mortgages could not be sold for cash at greater than the figures given below with 
the additional discount of twenty-five per cent. That in their final appraisal of the 
real estate of the defendant company, the receivers have deducted an additional 
twenty per cent of the appraised value thereof because there is no active market 
tor the cash sale of real estate at the present time as distinguished from sales 
under contract, and it would be necessary to discount said real estate an additional 
twenty per cent in order to procure a sale thereof for cash.” 

A detailed appraisal was filed with the report and by reference made a part 
thereof and a summary thereof shows a net cash liquidating value of the assets of 
the defendant, as if sold at public sale on the date of the report, to be $7,040,811.26. 
Said report recommended that the parties and creditors of the defendant should 
have the right to file objections to the valuation contained in said report, and 
prayed the determination of the value of the respective claims of policyholders and 
creditors who did not accept the benefits of the contract of reinsurance which 
should be approved by the court. Later the consulting actuary’s analysis of the 
various proposals submitted for the reinsurance of the company’s business was 
filed, his report also containing his recommendation favorable to the acceptance of 
the proposal of the Lincoln National Life Insurance Company. The receivers also 
filed a report showing net liabilities of the company, itemized as to classes, as of 
June 3, 1933, the date of the filing of the original bill, and an operating statement 
from that date to November 16, 1933. 

On November 4, 1933, an order was entered for a hearing on the petiticn and 
report of the receivers to be had November 20, 1933, and prescribing the notice 
to be given of such hearing, which, among other things, provided: “That if any 
of the parties hereto, or any creditor of the defendant company, desire to make 
any objection to the appraisal of the cash liquidating value of the assets of the 
defendant company as if sold at public sale, they shall make said objections in 
writing, specifying the specific appraisals objected to and their reason therefor, and 
shall file said objections in the office of the clerk of this court, and deliver copy 
of same to the receivers on or before the 17th day of November, 1933.” 

None of the stockholders made any objection to the valuations and appraisal 
of assets reported to the court by its receivers. The defendant company filed 
objections to the recommendations made by the receivers in their report, but did 
not question the determination of the receivers that the company was insolvent, nor 
object to the valuation put upon any item of property. The Great Republic Life 
Insurance Company, appellant herein, appeared and filed objections to the report ot 
the receivers, in which, among other things, it was stated concerning the defendant 
company: “It is now in the hands of receivers. Its admitted assets are less than 
its liabilities, and under whatever plan adopted, be it reorganization or reinsurance, 
by whatever company, all its participating policies should be reduced to a non-par- 
ticipating rate; for the very plain and simple reason that no dividends or refunds 
will be expected and no charge should be made for what is known cannot be 
delivered. * * * The Great Republic has never been convinced and is not now con- 
vinced that the Royal Union Life Insurance Company is really insolvent. We feel 
that it is unjust to appraise its assets on a cash liquidating basis at this time.” 

Beginning on November 20, 1933, pursuant to a previous order of the court, a 
hearing was had on the report of the receivers at which the Great Republic Lite 
Insurance Company and Royal Union Life Insurance Company, and its stockholders 
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and policyholders, among others, were represented by counsel. No evidence was 
introduced at the hearing but all parties who had filed objections, as well as others 
interested in the proceedings, orally presented to the court their objections to the 
plan recommended by the receivers, and those parties who had objected and had 
submitted plans to the receivers urged the adoption of their respective plans by the 
court in the place of the plan recommended by the receivers. The hearing con- 
tinued until the evening of the 23d day of November, 1933, whereupon the court 
crdered that the objections to the report of the receivers and to the adoption of 
the report of the receivers were duly submitted. 

The court found from the various pleadings, orders, papers, exhibits, and 
proceedings in the cause that the value of the assets of the defendant corporation 
upon any fair basis of valuation was insufficient to pay its obligations, and that 
the company was insolvent and had been insolvent at all times from and including 
the date of filing the bill; that the plaintiff and all other stockholders had no right 
or interest in the assets of the company and their rights and claims thereto should 
be decreed to have terminated; that the company was unable to rehabilitate and 
reorganize itself as a joint-stock legal reserve life insurance company and that a 
liquidation of the assets of the company under present business conditions would 
result in hardship to its policyholders and creditors and an unnecessary sacrifice 
of said assets and would deprive the policyholders of their life insurance protec- 
tion; that a reinsurance of the life insurance business of the company would avoid 
the necessity of a present cash sale of said assets and would preserve to the 
policyholders the value of the business as a going concern and would adequately 
protect the rights of general creditors; and that it was necessary and imperative for 
the protection of the best interests of the policyholders that the life insurance 
business of the company be reinsured. The court found that the reinsurance pro- 
posal made by the Lincoln Company upon the open and competitive bidding that 
had been had was the best contract obtainable and represented the best value 

the policyholders and other creditors. It was ordered that the receivers enter 
ito a reinsurance contract with the Lincoln Company in the form attached to and 
nade a part of the order, and transfer the assets of the Royal Union in accordance 
with the contract. 

Under the terms of the reinsurance contract a lien is imposed against each 
policy, similar to a policy loan, and other provisions call for an appraisal of the 
assets of the company on their cash liquidating value to be used in determining 
the amounts to be paid general creditors and dissenting policyholders in lieu of 
a judicial sale of such assets. 

No supersedeas having been given, the reinsurance contract was entered into 
and became effective after it was approved by the Insurance Commissioners of 
Indiana and Iowa, by the court, and by the executive committee of the Lincoln 
Life Company. On March 20, 1934, the receivers filed a report stating, among 
other things, that at that time there were only sixty-six policyholders who had 
detinitely refused to accept the benefit of the reinsurance contract and that many 
policies which lapsed prior to December 1, 1933, had been reinstated; the amount 
reinstated and in process of reinstatement exceeding the sum of $5,000,000. 

No policyholders or creditors of the Royal Union Company have taken any 
exception to or appeal from the order of the court directing the reinsurance, but 
the Great Republic Life Insurance Company (now in receivership) is a stockholder 
owning about 10 per cent. of the stock of the Royal Union, and it has perfected 
an appeal, having obtained an order for severance and appeal on showing that the 
original stockholder plaintiff abandoned the case after the judgment. The Royal 
Union Company has also appealed. 

_It is presented by appropriate assignments of error that the proceedings by 
which the Royal Union Company was determined to be insolvent and its stock- 
holders were found to have no right or interest in the assets of the company and 
their rights and claims were decreed to have terminated, were erroneous. The 
appellants seek reversal of the decree directing the reinsurance contract and the 
transfer of the company’s assets. 

[1] The record presents no grounds for any claim that the Royal Union Com- 
pany was, in fact, solvent at the time of the decree against it, or that there would 
be any surplus of assets to distribute among stockholders after payment of the 
obligations of the company to its policyholders and creditors. Neither can it be 
claimed successfully that the trial court was without power in a proper case to 





688 The Insurance Law Journal, Vol. 85 [Sept., 1935 


cause the assets of the company to be transferred and used to obtain reinsurance 
for the policyholders without subjecting the assets to judicial sale. Code Iowa 
1931, § 8663*; German Alliance Ins. Co. v. Lewis, 233 U. S. 389, 34 S. Ct. 612, 58 
L. Ed. 1011, L. R. A. 1915C, 1189; La Tourette v. McMaster, 248 U. S. 465, 39 
». Ct. 160,63 L. Ed. 362; Phipps v. Chicago, R. I. & P. Co..(C. C. A: 8) 284 F. 
945, 28 A. L. R. 1184; Habirshaw Elec. Cable Co. v. Habirshaw Elec. Cable Co. 
(C. C. A. 2) 296 F. 875, 43 A. L. R. 1035; Hartmann v. Masters, 50 App. D. 
141, 269 F. 483; Cent. Union Trust Co. v. Missouri, K. & T. R. Co. (D. C.) 2 
i*.(2d) 176; Kansas City Terminal Ry. Co. v. Central Union Trust Co., 271 U. S. 
445, 46 S. Ct. 549, 70 L. Ed. 1028. 

The contention on the appeal is that there was no sufficient evidence before 
the trial court to establish the insolvency of the company and that the trial court 
did not have before it adequate or trustworthy information or definite, detailed, 
and authentic information of such insolvency, and that under the procedure that 
was followed the court could not have reached an informed independent judg- 
ment that the company was insolvent or that there was no equity in the assets 
for the stockholders. 

[2] The finding of the trial court that the value of the assets of the corpora- 
tion upon any fair basis of valuation was insufficient to pay its obligations was 
made upon all of the proceedings which had ‘been had in the case. And we think 
the conditions revealed by the proceedings compelled the conclusion arrived at 
by the trial court. 

There is nothing to indicate that any of the proceedings were collusive. 
Although the defendant company appeared and consented to the appointment of 
the temporary receiver on the filing of the original verified bill, it evidently did 
so because, as it afterwards pleaded, it was “impossible for it to function any 
longer” and “it was imperative that a receiver be appointed.” It was ably and 
independently represented throughout the proceedings and its attorneys 
addressed the court “as counsel for the stockholders and the company” and the 
trial court had reason to consider, as does this court, that said counsel have been 
and are informed and concerned for the rights of the stockholders. 

Among the stockholders, the appellant the Great Republic Insurance Com- 
pany had $160,000 invested in the stock, and through its attorneys it appeared 
as a stockholder having a common interest with the stockholders generally. 
The plaintiff stockholder who brought the bill was also in good faith in bringing 
the case and making the allegations of his bill for aught that appears. 

The trial court, therefore, was not obliged to entirely ignore the verified 
and uncontroverted allegations of the plaintiff and the interveners that the 
assets of the corporation were less than its liabilities and that it was insolvent. 

After the issues had been made up by the pleadings, the hearing on the 
application for the appointment of permanent receiver brought evidence as to 
the condition of the company before the court. The Commissioner of Insurance 
for the State of lowa was sworn as a witness and testified that in August, 1932, 
he caused what was called a convention examination of the Royal Union Life 
Insurance Company to be commenced, being an examination jointly carried 
on by the examiners for the insurance departments of several of the states in 
which the company did business. The examination was carried on over a period 
of five months and the voluminous report signed by the examiners for the 
Insurance Departments of Iowa, Minnesota, Missouri, Kansas and Nebraska, 
completed in February, 1933, was identified and considered by the court. It 
included in detail the operations of the company for a period of twenty-seven 
months and disclosed a deficit in addition to the capital paid up as of December 
31, 1932, in the sum of $1,609,289.41. Another report of examination of the 
company made by the examiner of the Iowa Insurance Department to the Recon- 
struction Finance Corporation for the purpose of enabling the company to obtain 
a loan was also identified and considered on the hearing. It did not show a 


*Code of Iowa 1931. ‘8663. Securities. The securities of a defaulting or insolvent com- 
pany, or a company against which proceedings are pending under the two preceding sections, on 
deposit shall vest in the state for the benefit of the policies on which such deposits were made, and 
the proceeds of the same shall, by the order of the court upon final hearing, be divided among the 
holders thereof in the proportion of the last annual valuation of the same, or at any time be 
applied to the purchase of reinsurance for their benefit.’’ 





Misc. ] Allan v. Southwest Finance Co. of California 689 


state of insolvency because it did not disclose fully the difference between the 
actual and the book value of the assets. At this hearing the court, from the 
bench, requested the parties and their counsel to state whether or not there was 
any question as to the insolvency of the defendant and none of the parties 
questioned the insolvency of the defendant. We think that at the stage of the 
proceedings when the permanent receiver was appointed, the court was well 
advised upon convincing testimony of the condition of the company relative to 
insolvency, lacking only the more complete knowledge which came from the actual 
possession of the property and operation of the company through the receivers. 
Nor was the attitude of the company’s attorney, who was informed of and 
concerned for the interests of the stockholders, without significance. Conceding 
the obligation of the trial court to become informed as well as he can before 
adjudicating in receiverships, ultimately, in receiverships, as elsewhere, exper- 
ience counts on interest asserting itself. 

After the receivers had had the assets in their hands for several months and 

had become fully informed concerning them and had caused them to be appraised 
by competent appraisers and had filed the itemized inventory, we can see no 
unfairness in the order of the court requiring any objection thereto to be in 
writing and specific. The stockholders might well have had ground for com- 
plaint if the court had put upon them the burden of making the inventory and 
appraisal in the first instance. But the receivers whom the court had appointed 
were peculiarly and specially qualified to inform the court of the true condition 
of the company relative to its insolvency. It is doubtful whether the court 
could have found a Master so well qualified to advise on the question of insol- 
vency as were the receivers he had appointed. Their report showed that the 
assets were worth only a fraction of the liabilities. There apparently was not 
a question of some item or items of property being worth something more 
or less than appraised, but the assets were entirely disproportionate to the 
liabilities. In the absence of objection or counter showing the court rightly 
deemed itself informed and found insolvency because no other finding was 
possible. 
It would seem that if the decree were reversed it could only be to permit the 
stockholders to find some ground for objection to the report and appraisals 
made by the receivers and assert the same, as they had ample opportunity to do 
before the decree against them was entered. 

Both appellants assert that the appeals should be ruled in their favor on 
the principles laid down by the Supreme Court in National Surety Co. v. Coriell, 
289 U. S. 426, 53 S. Ct. 678, 77 L. Ed. 1300, 88 A. L. R. 1231, and First National 
Bank of Cincinnati v. Flershem, 290 U. S. 504, 54 S. Ct. 298, 78 L. Ed. 465, 90 
\. L. R. 391. But we find nothing in either of those cases to discredit the 
procedure followed by the trial court in arriving at its conclusion that the com- 
pany was insolvent, or to justify reversal of the decree. 

We are satisfied that under the procedure followed in the District Court the 
stockholders of the Royal Union Company were fully apprised that their com- 
pany was charged with insolvency, requiring its assets to be used to obtain 
reinsurance; that without undue burden upon them the facts were collated by 
disinterested officers of the court and reported; that each class of parties inter- 
ested in the corporation, its stockholders, creditors, and policyholders, was 
represented throughout the proceedings and, particularly the stockholders, were 
accorded full opportunity to be heard at all stages of the proceedings; and that 
there are no just grounds to upset the order and decree appealed from. 

Affirmed. 


ALLAN v. SOUTHWEST FINANCE CO. OF CALIFORNIA. Civ. 9466. 
District Court of Appeal, Second District, Division 2, California. 
March 26, 1935. 
42 Pacific Reporter (2d) 1037. 
1. INSURANCE. 


Buyer of stock in insurance company, who agreed to reimburse seller for any 
amount seller would have to pay on a note payable to insurance company, on 
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which seller was liable, could not offset amount of note against purchase price 
due seller. 

(For other cases, see Insurance, Dec. Dig. § 33.) 

2 INSURANCE. 

On issue whether seller of stock in insurance company had breached agree- 
ment not to directly or indirectly engage in insurance business and to comport 
limself so as not to injure buyer, evidence sustained finding that seller had 
complied With agreement. 

Evidence disclosed that seller's son was financially interested in an 
insurance corporation which had sold some insurance policies, that none 

of the policies had been sold to patrons of the insurance company or of 

seller, that seller had been seen around son’s office and was interested 

in his son’s affairs, that seller encouraged other stockholders of insurance 

company to file suits against buyer for alleged mismanagement of insur- 

ance company, and that seller’s wife still owned stock in the insurance 
company. 

(For other cases, see Insurance, Dec. Dig. § 33.) 

Appeal from Superior Court, Los Angeles County; James H. Mitchell, 
Judge. 

Action by Robert M. Allan, Jr., against the Southwest Finance Company of 
California. From a judgment in favor of plaintiff, defendant appeals. 

Affirmed. 

Black, Hammack & McWilliams, of Los Angeles, for appellant. 

Irvin C. Louis, H. B. Pool, and Jessie Torrance, all of Los Angeles, for 
respondent. 

Stott, Justice pro tem. , ; 

Plaintiff recovered judgment on a promissory note against defendant, from 
which the latter appeals. 

The father of plaintiff, who was the payee of the note and who made the 
assignment for collection, was engaged in the insurance business as stockholder 
in a corporation known as Allan-MacMaster Company. He sold his common 
and preferred stock in said company to one Stearns, apparently acting at least 
in part for appellant corporation, for a consideration which was part cash, some 
shares of stock in appellant corporation, and a promissory note for $5,000. The 
latter was not paid, and upon suit being brought judgment was rendered in 
behalf of this plaintiff for that amount. It is appellant’s claim that the trial 
court’s findings adverse to various defenses and a cross-complaint were not 
warranted and should not be sustained. 

Coincident with the sale of stock above described, a contract was entered 
into between Allan senior (plaintiff's assignor), Stearns, and appellant, by which 
Allan represented and guarranteed that the liabilities of his insurance company 
other than current items were all shown by the audit made about two months 
prior thereto. On such audit there did not appear an ifem of $150 fee for the 
auditor and a contingent liability arising out of a note for $7,500 signed by said 
insurance company and secured by a mortgage on some real property which 
had been sold by it subject to such mortgage. As to the auditor’s fee, the finding 
of the trial court that it was merely a current account is obviously correct. The 
court further found that the note for $7,500 was secured by a mortgage on real 
property worth at all times not less than $11,000 and “that it is not true that 
Southwest Finance Company of California, a corporation, T. L. Stearns or Allan- 
MacMaster Co., a corporation, have suffered any damage through said liabilities, 
and that appellant “offered no evidence to prove or indicate that said Southwest 
Finance Company of California, a corporation, and/or Allan-MacMaster Co., a 
corporation, had suffered any damage by virtue of either of said obligations. 
Appellant has not directed our attention to any evidence which would effectively 
controvert such finding or justify any reduction of the judgment on that ground. 

[1] It is next urged that an offset for $10,000 should have been allowed. 
Allan had assumed liability for one-quarter of that amount on a note payable to 
said insurance company which had later come into the hands of appellant, but 
appellant in writing had agreed to repay to Allan any amount he might be 
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required to pay out on account of said note. It could scarcely complain when the 
trial court held that since it was liable to reimburse him at once for any sum 
he might have to pay out toward meeting that note, it could not interpose such 
an obligation as an offset to the note which was the basis of plaintiff's complaint 
in this case. 

{2] An effort was made by appellant to show a breach by Allan of the con- 
tract above referred to, which he signed when he sold the stock. It included 
an agreement not to engage in the insurance business directly or indirectly and 
to comport himself in such a manner that detriment to appellant would not ensue. 
The findings of the trial court are expressly adverse to each contention of appel- 
lant, are supported by competent, and persuasive evidence and themselves fully 
support the judgment. An analysis of the evidence shows that the imputations 
of bad faith and misconduct are not supported. The first assertion is that Allan 
engaged in the insurance business and interfered with appellant’s successful 
dealing with the clientele of the insurance company. In connection with this 
point it was established that this plaintiff, a law student, was personally and 
financially interested in an insurance service corporation which had sold perhaps 
half a dozen insurance policies, none of which was shown to have been sold to 
a patron of the insurance company or of Allan senior; and it was further testified 
that the latter had been seen around the office of such corporation and had mani- 
fested some interest in his son’s affairs. The second assertion is that Allan 
damaged appellant by encouraging certain stockholders in the Allan-MacMaster 
Company to file suits against appellant for alleged conduct on the part of officers 
of appellant corporation with reference to certain of the insurance company’s 
assets, which conduct, it was thought, would have caused the remaining stock 
of the latter company to become valueless, and that such suits were later 
dismissed. The contract contained no provision which would preclude Allan 
from giving what the trial court may have construed to be reasonable and timely 


advice to assist friends and clients who had bought stock in his company in 


reliance on his personal interest, and whom he considered to be financially 


imperiled by reason of some apparent indiscretion of appellant. From a showing 
that Allan’s wife was still heavily interested financially in his former company, 
an inference might be drawn that he was likewise justified on her account in 
seeking to safeguard its assets. 

[3] A final suggestion is made that plaintiff should not have been awarded 
judgment because he held the note by assignment for collection. Such a course 
is proper even though the instrument sued on is nonnegotiable on its face. Greig 
v. Riordan, 99 Cal. 316, 33 P. 913. The rights of appellant were fully safeguarded 
as to defense or counterclaim (Code Civ. Proc. §§ 368, 440), and no prejudice 
arose from such assignment. See 3 Cal. Jur. 295. 

Judgment affirmed. 

We concur: Stephens, P. J.; Crail, J. 


LARSON v. WATZKE et al. 
Supreme Court of Wisconsin. April 2, 1935. 
259 Northwestern Reporter 712. 
1. INSURANCE. 


Under contract providing that advancements made to agent employed on 
commission basis to solicit life insurance should be repaid out of commissions 
earned, employer could not recover for advances made in excess of credit for 
commissions where agent did not rescind, abandon, or otherwise disqualify him- 
self from continuing, to perform contract. 

(For other cases, see Insurance, Dec. Dig. § 84[1].) 

2. INSURANCE. , 

Failure of agent employed to solicit life insurance on commission basis under 
ccntract by which all insurance moneys collected by agent were to be remitted 
to employer and advances to agent were to be repaid out of commissions earned, 
to remit certain insurance moneys collected, held not to warrant conclusion that 
agent had rescinded, abandoned, or otherwise disqualified himself from com- 
pleting performance of contract. 

(For other cases, see Insurance, Dec. Dig. § 84[1].) 
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3. INSURANCE. 

Complaint which alleged that insurance agent had failed to remit to employer 
net premiums and medical service fee which he had collected held to state cause 
of action for their recovery, notwithstanding that manner in which allegations 
were made warranted inference that employer was seeking to recover those items 
as part of unpaid balance alleged to be owing on account of advances, for which 
unpaid balance agent was not liable. 

(For other cases, see Insurance, Dec. Dig. § 83[1].) 

Appeal from an order of the Circuit Court for Dane County; A. G. Zimmer- 
man, Circuit Judge. 

Reversed. 

Action brought by Ralph E. Larson, as plaintiff, to recover damages for 
breach of contract from the defendants, L. A. Watzke, and his surety, William 
Watzke. Defendants demurred to the complaint on the ground that it does not 
state facts sufficient to constitute a cause of action. The court sustained the 
demurrer, and plaintiff appealed. 

Hill, Beckwith & Harrington and George A. Solsrud, all of Madison, for 
appellant. 

Gilbert, Ela, Heilman & Raeder and Walter Ela, all of Madison, for respond- 
ets. 





